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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3634 
JOHNNY w. McKAY AND "WILBUR JONES, Plaintiffs 
in Error, 
versus 
CITIZENS RAPID TRANSIT COMP ANY, Defendant m 
Error. 
PETITION FOR ,vRIT OF ERROR. 
To the Honorable Justices of the Snprenie Court of Appeals 
of Virginia: 
Your petitioners, Johnny F. McKay and Wilbur Jones, 
respectively represent to this Honorable Court, that they are 
aggrieved by a final judgment entered by the Circuit Court 
for the City of Newport News, Virginia, on the 7th day of 
April, 1949, by virtue of which the defendant-in-error, Citi-
zens Rapid Transit Company, recovered a judgment against 
Johnny F. McKay and ·wnbur Jones, in the amount of Five 
Thousand Dollars ($5,000.00) with interest from January 
14th, 1949, until paid, with costs. 
Your petitioners present herewith a transcript of the 
record and proceedings had in tl1e Circuit Court of the City 
of Newport News, Virginia. The page references in this pe-
tition are to the page of the manuscript record. The parties 
will be referred to by the position occupied by them respec-
tively in the Court below. 
2 
STA.TEMENT OF MATERIAL PROCEEDINGS IN THE 
LOWER COURT. 
This is an action at law brought by the Citizens Rapid 
Transit Company by notice of motion for judgment, to re-
cover damages alleged to have been paid by Citizens Rapid 
Transit Company in compromise of an action brought by 
Ed11a-h-P-atric]{ against said Company, Garner, its agent, 
and Johnny F. MQKay, and Alexander M_<1.Gill for injuries 
she received when a passenger in a bus of the transit com-
pany, ( copy of Patrick notice of motion is an exhibit to the 
notice of motion, in tlie instant case (R., p. 2-12). 
2~~ The Transit Company 's,..l.).u£. and a trailer-truck collided 
at a street intersection in the City of Newport News, 
Virginia, on November 12, 1946. Edna L. Patrick sought 
damages from the transit company and the driver of its bus, 
Frank L. Garner, and joined Alexander McGill and Johnny 
F. McKay, as defendants, these hvo being-non-residents, Mc-
'®l, owner ~f ~he tractor-trailer, and ~ay- t~1e. driver 
thereof. Plamtiff alleged all defendants were Jomt tort 
f easors. This case was set down for trial on January 9th, 
1_948, on which day a compromise settlement in the amount 
of $1.Q,.O.(lO..QO was arrived at by counsel for Transit Company 
and counsel for Mrs. Patrick, and that case was dismissed, 
prior to this dismissal, on the 9th day of January, 1948, the 
day the case was on trial, counsel for Transit Company de-
manded that McKay and McGill, defendants of record, make 
a 50 % coutribution_±o-the $10;000.00-compromise._s_ej;_tj~~!.en t. 
These defendants, along with ,vilbur Jones are non-residents, 
are alleged to be joint tort f~in the instant case in 
which contribution is sought. "Wilbur Jones was not a defend-
ant in Mrs. Patrick's suit. He lived in North Carolina. On 
January 14, 1948, after the compromise of $10,000.00 was 
agreed upon with Mrs. Patrick of her suit for $50,000.00, the 
Transit Company, by registered letter, demanded of Wilbur 
Jones that he as lessee of the trailer-tractor, and a _joint 
tort feasor with Citizens Rapid_ Transit Company, contribute 
50% of the sum of $10,000.00 agreed to be paid to Mrs. Pat-
rick. No contribution was made by "Wilbur Jones. On Feb-
ruary 9th, 1948, Mrs. Patrick's suit was dismissed. The 
Transit Company gave its check in payment on the 5th day 
of February, 1948, and took a release from Mrs. Patrick of 
all claims which she had against all defendants, (R., p. 5). 
On the 17th day of February, 1947, the Citizens Rnpid 
Tra?-sit Company filed }ts notice of \notion for judgment, 
agamst Johnny F. Mcl~ay, Alexander,_ McGill, and ·wnbur 
I 
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J·ones for contribution in the sum of $5,000.00 in its notice 
allegeiug the defendants to be joint tort feasors, with it and 
the driver of the plaintiff's bus. McKay, McGill and Jones 
were ser-ved as non-residents under the provisions of Section 
23 of Chapter 342, Acts of 1932, General Assembly of Vir-
ginia. . 
3* *On May 3, 1948, the return day of the notice of motion, 
the defendants, by counsel appeared specially and moved 
the Court to quash the pr~ss and the return ther·eon. The 
grounds upon which motion was made were that the defend-
ants were non-residents, that no lawful process was serv.ed 
upon the defendants and that in the instant case Section~ 
of the Code of Virginia had no application. This inotion was 
overruled, to which ruling exception was taken. Thereupon 
defendants filed a plea of the s.tatu.te-of-1.i~s, alleging 
that the right of action did not accrue to the plaintiff within 
one year next after commencement of the action, which was 
rejected (R., p. 13). Defendants excepted. 
On June 6, 1948, defendants, by counsel, filed separate de-
murrers. Grounds of demurrer are set forth in this record 
(R., pp. 14-15) on the 23rd day of September, 1948, an order 
was entered overruling the several demurrers and rejecting 
the plea of the statute of limitations (R., p. 16). 
On the 23rd day of September, 1948, counsel for the re-
spective parties stipulated that the payment in compromise 
of Mrs. Patrick's claim though made by check of Citizens 
Rapid Transit Company, was with prior approval of its in-
surance carriers, Peerless Casualty Company and Globe In-
demnity Company; that prior to the institution of the instant 
action the Citizens Rapid Transit Company was re-imbursed 
by said carriers in the amount of Five Thousand Dollars ($5,-
000.00) each (R., p. 16). 
On September 23, 1948, the Citizens Rapid Transit Com-
pany asked leave of Court to amend its notice of motion by 
inserting therein the following language : · 
'' This action for contribution is brought by Citizens Rapid 
Transit Company in its own right and for the use and bene-
fit of Peerless Casualty Company, and Globe Indemnity Com-
pany, which, in equal proportions reimbursed it for the afore-
said compromise settlement payment made to Mrs. Patrick.'' 
The Court allowed this amendment, the defendants by 
counsel excepted. Leave was given defendants to plead to 
the amended notice of motion (R., p. 18). 
4 * •Demurrers to amended notice of motion were filed, 
assigning as grounds that the amended notice of motion 
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was not sufficient in law, in that the Citizens Rapid Transit 
Company may not sue for the benefit of the Peerless Casu-
alty Company and Globe Indemnity Company, as the said in-
surers are not as to the defendants here in joint tort feasors. 
Their relation to Citizens Rapid Transit Company is purely 
·· contractual. 
These demurrers were overruled by order entered January 
14, 1949. Defendants excepted (R., p. 18). This case was 
then tried to a jury. 
It appeared that though ~II owned the tractor-trailer, 
it had heen,leased to Wilbur~gnes. The case was dismissed 
as to McGilJ. · The record of · e jury trial is found on pages 
of (R., pp. 21·to 95). 
The jury found the following verdict (R., p. 93). 
""We, the jury, find for the plaintiff in the amount of 
$5,000.00' '. 
Motion to set aside the verdict was made and leave given to 
assign grounds at a later date (R., p. 94). 
On April 7, 1949, the motion to set aside the verdict and 
enter judgment for the defendants was argued. The Court 
in the final order sets out the grounds of the motion, over-
ruling the same. Exception was taken. Order is on page 19 
of the record. 
QUESTIONS INVOLVED 
The questions involved in this case, upon which error is 
assigned, atose upon the pleadings and prior to the submis·-
sion of the case to the jury. 
(1) Special appearance of defendants by counsel, moving 
to quash the process and retul"Il thereon, upon the ground 
that in this case service of process upon defendants could 
not be had under provisions of Section 2154, sub-section 70, 
of the Code of Virginia, and upon demucrers of def end-
ants. 
5• '"'That under the statute of limitations, at the time the 
instant case was brought, Edna L. Patrick had lost any 
right to sue the defendant, 1Vilbur Jones, as had the plain-
tiff, Citizens Rapid Transit Company, as more than on~ 
year had elapsed since the happening of the accident. ' 
(2) Allowing, on motion of Citizens Rapid Transit Com-
pany, the amendment of the notice of motion making the iJi-
surance carriers of the Transit Company parties, and allow~ 
.. 
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ing the Transit Company to sue for the benefit of the in-
surers, which holding allowed the insurers to have contribu-
tion from defendants, when d~ants were not joint tort 
f easors with the insurers. 
(3) No servicewa"shad upon the defendants of the amen-
ded notice of motion, though the amended notice of motion 
showed that the Citizens Rapid Transit Company had no in-
terest in any recovery when the action was instituted, and 
thus suit became one between the insurers and the def end-
ants. 
( 4) That the insurance carriers w·ere not in privity with 
the defendants, nor joint tort feasors, their relation was con-
tractual with the Citizens Rapid Transit Company. 
ASSIGNl\IENT OF ERRORS 
1. The pleas of the statute of limitations should have been 
sustained, as well as the demurrers. 
At the time the suit of the Citizens Rapid Transit Company 
was instituted more than one year had elapsed from the date 
of the accident, in fact fifteen months. Mrs. Patrick's claim 
was paid by the insurance carriers of the Transit Company. 
Mrs. Patrick theretofore had brought suit against McGill 
and McKay and Citizens Rapid Transit Company withon 
one year after the accident. She did not join Wilbur Jones. 
After one year had elapsed from the date of the accident, 
Citizens Rapid Transit Company in its name alone, sued 
Jones, McKay and McGill, alleging (R., p. 5) that Mrs. Pat-
rick had given full release of all defendants. 
6* •If the o~r limitation applied to M:rs. Patrick's 
claim the same limitation applies to an assignee or sub-
rogee. The insurers were subrogees. 
Section 5818 provides-if it be for a matter of such nature 
that in case a party_iiiejt can be brought by or against his 
representative; and if it be for a matter not of such nati1,re, 
shall be brought within one Y.§Jir ne:i;t after the right to bring 
the same shall have accruea. 
3. In U. 8. Fidelity Co. v. Blue D-iamond Co. 161 Va., p. 
373, at p. 378, it said: 
'' ,vhere an employee of a company is injured, while 
in the course of his employment, by the negligence of some 
third party, the third party is in no way liable to the em-
ployee under the W orkmens Compensation Act. His liabil-
ity is merely that tort feasor, Hnd under provision of Sec--
tion 5818, unless the injured employee brings his action 
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against the third party within one year from the time the 
injury was sustained, his right of action is forever barred.'' 
At the time Mrs. Patrick's suit was settled by compromise, 
her right of action against ,vnbur Jones was barred. He, 
along with Citizens Rapid Transit Company, were tort 
feasors. 
Section 12 of the ,v orkmens Compensation Act creates no 
new liability on or against such third party. It merely 
assigns to the employer, or his insurance carrier, such rights 
and only such rights, as the injured employee may have 
against the third party, and authorizes the employer or his 
insurance earrier, to enforce such rights by an action, either 
in its own name or that of the employee. 
At common law there was no contribution among joint 
tort feasors, but that right is now given by Section 5779. No 
limitation is embraced in this statute as to when suits for 
contribution must be instituted. It would seem that Section 
5818 is applicable. How long after the incident out of which 
right arose, may suit be instituted? If not one year, is it five 
years? Mrs. Patrick's case may have been in the courts for 
years, Jones not having been made party defendant in that 
suit, several years may have passed, trial in the lower court, 
appeal by Mrs. Patrick or Citizens Rapid Transit Company, 
eventually judgment against Citizens Rapid Transit Com-
pany, or compromise settlement. · 
7* *2. Allowing, on motion of · Citizens Rapid Transit 
Company, the amendment of the notice of motion making 
the insurance carriers of the Transit Company parties, ancl 
allowing the Transit Company to sue for the use and benefit 
of the insurance carriers, which allows the insurance car-
riers to seek contribution from the defendants, though the 
defendants were not joint tort feasors with the carriers. The 
Court had no authority to admit the carriers as parties plain-
tiff .. 
At the time this suit was brought the Citizens Rapid Tran-
sit Company had no claim against the defendants~ The whole 
of any recovery was the· sole property ·of the insurance car~ 
l'iers. These facts appea.r from Stipulation filed September 
23, 1948 (R., p. 16). It is stipulated further, that prior to the 
institution of this present suit the insurers, as between the 
insurers and the Transit Compau:y under insurance contracts, 
'-'became subrogated and the assi(fnees of all rights or causes 
of action of Citizens Rapid Transit Company against any 
person legally responsible for the loss''. This stipulation 
was before the Court when the insurance carriers were made 
parties. 
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· The Statute which given to one tort f easor who · is. sued 
the right to bring in others jointly liable to him and require 
them to contribute proportionately to the payment of any 
judgment which the plaintiff may recover, does not include 
the right to step into plaintiff's shoes and prosecute any 
claim which he might have against them, since ·right sought 
to be· enforced is one of contribution, and not one of subroga-
tion. . · · ' · 
In Tarkin,gton v. Rock Hill Printing & Finishing Company, 
53 S. E. 2d. 269 (N. C.), it'is said: · ·· ' 
'' The statute which gives to one joint tort feasor, who is 
sued, the right to bring in others jointly liable with him 
and require them to contribute proportionately'.' to "the pay:. 
ment of any judgment which the plaintiff may re-cover, does 
not include the right to step into plaintiff's shoe:s-:a11g_Jff_<:>seJ 
cute any claim which ·he might have against them~,since right 
sought to be enforced is one of contribution, and:not"one of 
subrogation". · · . ·: · ·· . · · · .: . · · 
s• • At the time this suit was brought the· ICitfaens Rapid 
Transit Company had no claim against def end:a.nts. · The 
whole of any recovery was the sole_nr.operty of the insurance 
carriers. These· facts appear from Stipulation filed: Sep-
tember 23, 1948. (R., p. 16). It is stipulated, further, that 
prior to the institution of this present suit the ·carriers '' as 
between the insurers and the Transit Company, under in-
surance contracts, the carriers "became_ sulttogated to and 
the assi.gnees of all rights or causes of action of Citizens 
Rapid Transit Company, ·against any persbn legally respon-
sible for the loss". The low·er court had this stipulation be-
fore it when the amendment was allowed. ,, ,· 
Section 5779 of the Code, allowing contribution, is as fol-
lows: · 
'' Contribution among wrongdoers may be enforced where 
the wrong is a mere act of' negligence, and involves no moral 
turpitude." 
As we have said the insurance carriers, in the view of the 
lower court, are held to be joint tort feasors, and seek con-
tribution, not indemnity, nor subrogation. 
The statute is plain and needs no interpretation. It is a 
provision for relief of joint tort f easors only. The North 
Carolina Court in the Tarkington case said, 53 S. E. (2d) p. 
272: 
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''The right of contribution comes from the act of Assem-
bly, and is to be enforced secundum forman statu.ti-accord-
ing to the form of the statute." 
· While., the provisions of the Sec. 6102 of the Code were 
not called,:tp J,he attention of the trial court it would seem 
that this'.'~tatute on non-joinder or misjoinder must now be 
considere~t ··we submit that admission of the insurers car-
riers as parties is prohibited by the second paragraph of 
Sec. 6102. 
9* ·This paragraph was an amendment of Sec. 6102 in 
the 1948. session of the General Assembly. As amended, 
this section is as follows: 
6102. EFFECT OF NON-JOINDER OR MISJOINDER. 
No action or suit shall abate or be defeated by the non-join-
der or misjoinder of parties, plaintiff or defendant, but when-
ever such misjoinder or non-joinder shall be made to appear 
by affidavit or otherwise, new parties may be added and 
parties misjoined may be dropped by order of the court at 
any stage of the cause as the ends of justice may require; 
and such new parties defendant may be added upon the affi-· 
davit and motion of any defendant, where it appears that 
such parties are or may be liable to such plaintiff or defend-
ant for all or part of plaintiff's claim; but a new party shall 
not be added unless it shall be made to appear that he is a 
resident of this State or is subject to service of process there-
in, and the place of such residence or place of service be 
stated with convenient certainty, nor shall a new party be 
added if it shall appear that by reason of chapter two hun-
dred thirty-two or chapter two hundred and thirty-eight the 
action could not be maintained against them. N otking here-
in contained shall be construed to permit the joinder of, or 
addition as a new party, any insurwnce company on accou,nt 
of the issuance to any' party to a cause any pol,gcy or contract 
of liability insu,rance, or on account of the issiuvnce by any 
siwh company of any policy or contract of liability insurance 
for the benefit of or that will im,.re to the benefit of any 
party to any caitse. 
We find a North Carolina case which sustains our position 
that the insurance catrier is never a joint tort feasor. It is 
Gaffney v. Lumbermen's Mutiwl Casualty Co., et al, N. C. 
February 26, 1936-184 S. E. p. 461. 
"Action by Janet Gaffney against Lumibermen's Mutual 
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Casualty Co11ip,G11iy, et al, wherein the named defendant filed 
a. cross action against the United States Fidelity & Guaranty 
Company, et al, from judgment overruling a demurrer to 
the cross action. The United States Fidelity & Guaranty 
Company appealed. Judgment of the lower Coui-t reversed. 
Janet Gaffney was injured in an automobile collision be-
tween two automobiles, one owned by G. R. Leiter, and oper-
ated by C. M. Allred, and the other O"Wned by Z. B. Phelps 
and operated by J 01111 "Tilson. Mrs. Gaffney instituted an 
action against the respective owners and drivers of the auto-
mobiles. The case came on for trial and the Court entered 
judgment of non-suit as to both owners. The case proceeded 
to the jury upon the issue drawn against the two drivers, the 
jury found that the plaintiff was injured by joint and con-
cerning negligence, and assessed damages at $5,000.00. Allred 
appealed, no appeal was taken by ·wnson. On appeal the 
judgment against Allred was affirmed. The automobile owned 
by Leiter and driven by Allred was covered by liability insur-
ance policy issued by Lumbermen 's Mutual Casualty Com-
pany,-the automobile owned by Phelps and driven by ,vn-
son was covered by policy of United States Fidelity & Guar-
anty Company. The judgment against Allred and ,vnson not 
being satisfied, Mrs. Gaffney brought suit against Lumber-
men's Mut. Casualty Co and Allred under what is known as 
the "omnibus clause of the policy". The Lumbermen 's Mut. 
Casualty Company filed an answer *denying that it was 
10• liable to Mrs. Gaffnev and ask that United States Fidel-
ity & Guaranty Com"'pany, \Vilson and Phelps be made 
parties defendant, and set up a cross action against said 
guaranty company and "Wilson, wherein it alleged that 1Vil-
son was insolvent; that execution had been returned not sat-
isfied and that the United States Fidelity and Guaranty Com-
pany was liable under its policy issued to Phelps for that por-
tion of the liability on the joint judgment of the plaintiff, 
for which ·Wilson was responsible. 
Plaintiffs sought judgment against John Wilson, C. B. 
Phelps and the United States Fidelity & Guaranty Company 
under and as provided by statute of North Carolina, regu-
lat.ing contribution between joint tort feasors. The United 
States Fidelity & Guaranty Company demurred. The de-
murrer presents a single question as to whether the cross 
action of the Lumbermen 's Mut. Casualty Company and C. 
M. Allred have stated facts sufficient to bring them within 
the provisions of section 618' '. The provisions of Section 618 
of the Consolidated Statutes as amended, all of which are 
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designed to furnish relief or protection to two classes of per-
sons, and no others, namely, joint judgment debtors and joint 
tort f easors, are as follows : 
(1) T:hose who are jointly liable as judgment debtors, 
either as joint ohligors or as joint tort feasors, may pay 
the judgment and have it transferred to a trustee for their 
benefit and such transfer shall have the effect of preserving 
the lien of the judgment against the judgment against the 
judgment debtor who does not pay his proportionate part 
thereof to th.e extent of his liability; (2) Joint tort feasors 
against whom judgment has been obtained may, in a subse-
quent action therefor, enforce contribution from other joint 
tort feasors who were not made parties to the action in which 
the judgment was taken; (3) Joint tort feasors who are 
made parties defendant, at any time before judgment is ob-
tained, may, upon motion, have the other joint tort feasors 
made parties defendant; ( 4) Joint judgment debtors who 
do not agree as to their proportionate liability, by petition 
in the cause, in wl1ich it is alleged that any other joint judg-
ment debtor is insolvent or a non resident and cannot be 
forced under execution to contribute to the payment of the 
judgment, may have their proportionate liability ascertained 
by court and jury; and ( 5) joint jµdgment debtors who ten-
der payment. of judgment and demand in writing transfer 
thereof to trustee for their benefit, and are refused such 
transfer by judgment creditors, may not thereafter have exe-
cution issued agaim;t them upon said judgments. 
The allegations of the cross-actions of the defendant, Lum-
bermens Mutual Casualty Company and of the defendant, C. 
M. Allred fail to bring the defendant United States Fidelity 
& Guaranty Company within any of the foregoing provisions, 
since the guaranty company is, under said allegations, neither 
a joint tort feasor nor a joint debtor with the casualty com-
pany or with Allred or with any one else. There is no allega-
tion that the guaranty company has committed any tort or 
that any judgment has been taken against it. Such liability 
as the guaranty company has to any of the parties to this 
action or to the former action exists by virtue of its policy 
issued to Phelps, and is purely contractual. A most liberal 
construction of the statute will not permit the writing into 
it of the liability insurance carrier of tort feasors when only 
tort feasors and judgment debtors are mentioned therein. The 
judgment overruling the demurrer of the United States Fide-
lity & Guaranty Company is reversed.'' 
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11 • *The Gaffney case is affirmed in Livnibermen's Mitt. 
Casualty Co., et al v. United States Fidelity & Guaranty 
Co., 188 S. E. (2d) p. 634. 
3. No service was had upon the defendants of the amended 
notice of motion, though the amended notice of motion 
showed that the Citizens Rapid Transit Company had no 
interest in any recovery when the action was institµted, and 
this suit became one between the insurers and the defendants. 
If the insurance carriers had brought an action making 
McKay and ·wnbur Jones parties defendant, alleging that 
they were entitled to have contribution, such action would 
have been demurrable. Further, as defendants are non-resi-
dents no personal service could have been had upon them of 
the amen·ded notice of motion. 
The insurance carriers became '' new parties'', which, 
under Section 6102 is not permissible. At the time the suit 
of Citizen Rapid Transit Company was brought, that Com-
pany had no interest in the recovery. The suit should have 
been brought in the name of the real party in interest. This 
is the rule as set forth in 18th C. J. S., page 23. After the 
bringing of this suit it was stipulated that the plaintiff had 
been reimbursed by its insurance carriers (R., p. 16). The 
statute only allows contribution to one who is a tort feasor. 
The Transit Company has never paid to Mrs. Patrick any 
sum. In her suit she charged all defendants with joint negli-
gence. Wilbur Jones was not a defendant in the Patrick suit. 
The insurance carriers indemnified Citizens Rapid Transit 
Company in accordance with their contract. 
Transit Company does not sue as subrogee, but seeks con-
trilmtion. The position of the tort feasors became fixed at 
the date of the accident. The right of contribution is not a 
chose in action and is not assignable. 
In America,n, Fidelity db Casualty Compa,n,y v. Zurich Gen-
eral Insurance Co., 70 Fed. Suppl. 613, quoting from the 
opinions of the Court, at page 618. 
12* *''An insurance carrier in paying a claim asserted 
against his indemniter and another for the commission 
of an act for which the latter were jointly and severally liable 
it is not entitled to be subrogated to the rights of the in-
demnitee as against its joint tort feasor". 
On p. 619 of the opinion of Court continues : 
"The plaintiff was under a legal obligation, by virtue of 
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the terms of the policy issued by it to the Reliable Transfer 
Company, to defend the action instituted a.gainst H. F. Jen-
nings and Reliable Transfer Company, and to pay any judg-
ment which might be rendered therein, up to the limits of its 
policy. 
Plaintiff has Iio right of action to recover from the def en-
dants the amount it expended in the settlement of the suit 
brought by Hites' Administrator, because such sum was ex-
pended in the discharge of its contractual obligation." 
(3) No .service was had upon the defendants of the amen-
ded notice of motion, though the amended notice of motion 
showed that. the Citizens Rapid Transit Company had no in-
terest in· aii)i recovery when the action was instituted, and 
thus the suit became one between the insurers ana the de-
fendants. 
Consider this assignment of error along with assignment 
four, which is:-· 
( 4) That the insurance carriers were not in privity with 
defendants, nor joint tort feasors, their relation was con-
tractual with the Citizens Rapid Transit Company. 
The Gaffney case, cited herein, sustains these assignments. 
This is not a suit for sul)rogation, and is not a right which 
is assignable. The statute (5779) gives a right to one joint 
feasor to have contribution, such right as given to no one 
other than the Citizens Rapid Transit Company. The motion 
to amend allows the insurance carriers to recover, if at all, 
by virtue of the relation they bear to the Citizens Rapid 
Transit Company, and this relation is contractual. This is 
not assignable. 
Vv e do not find any decision of this Court that considers 
the right of an indenmitor of a joint tort feasor, to have a 
right of action for contribution against one alleged to be joint 
tort feasors along with the indemnitiee. We submit that it 
is highly important that this Honorable Court should con-
sider this question. 
For the reasons above set forth, the Circuit Court of the 
City of Newport News, Virginia, as your petitioners are ad-
vised, and now represent to this Court, clearly erred to the 
prejudice of your petitioners in its rulings aforesaid. vVhere-
f ore, your petitioners pray this Honorable Court to grant 
them a writ of error to the judgment aforesaid, and review 
and reverse said judgment. Copy of this petition was de-
J. F. McKay, et al., v. Citizens Rapid Transit Co. 13 
livered on the 2nd day of August, 1949, to John Marshall, 
Esq., Newport Ne-ws, Virginia, counsel for the plaintiffs in 
the lower court. 
Petitioners adopt this petition as their brief and desire to 
state orally the reasons for reviewing the decision complained 
of. 
This petition is being presented to one of the Justices of 
the Supreme Court of Appeals, at Richmond. 
JOHNNY F. MCKAY and \VILBUR JONES 
By counsel 
JONES, BLECHMAN & ,voLTZ 
Counsel for petitioners 
Newport News, Virginia 
I, Allan D. Jones, an attorney at law, practicing in the 
Supreme Court of Appeals of Virginia, do certify that in my 
opinion it is proper that the rulings and judgment complain-
ed of in the foregoing petition should be reviewed by said 
Court. 
~ 
Recieved \/3/49. 
C. V. S. 
ALLAN D. JONES 
Melson Building 
Newport News, Virginia 
Sept. 7, 1949. vVrit of error awarded by the Court. 
Bond $300. 
RECORD 
VIRGINIA: 
M. B. W. 
In the Circuit Court of the City of Newport News, Virginia. 
Citizens Rapid Transit Company, Pl3;intiff. 
v. 
J olmny F. McKay, Alexander ¥cGill and Wilhqr Jones, indi-
vidually and Trading as Jones Transfer, Def endal}.ts. 
Pleas before the Circuit Court for the City of Newport 
News, Virginia. 
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Be it remembered, that heretofore, to-wit: On the 17th day 
of February, 1948, came Citizens Rapid Transit Company, 
plaintiff, by John Marshall, its attorney, and filed its Notice 
of Motion for judgment against Jolmny F. McKay, Alex-
ander McGill and ,vnbur Jones, individually and tradir1g 
as Jones Transfer, defendants, which Notice of Motion for 
Judgment, is in words and figures as follows, to-wit: 
page 2 ~ In the Circuit Court for the City of Newport 
News, Virginia : 
Citizens Rapid Transit Company, a Virginia Corporation, 
Plaintiff. 
v. 
Johnny F. McKay, Alexander McGill, and ,vnbur Jones, in-
dividually, and Trading as Jones Transfer, Defendants. 
To: Johnny F. McKay, Alexander McGill and Wilbur 
,Jones, individually and Trading as Jones Transfer: 
NOTICE OF MOTION FOR JUDGMENT 
You, and each of you, are hereby notified that on the 3rd 
day of May, 1948, at 10 :00 A.M., or as soon thereafter as the 
same may be heard, the undersigned, Citizens Rapid Transit 
Company, will move the Circuit Court of the City of Newport 
N cws, Virginia, at the Courthouse thereof, in Newport News, 
Virginia, for a judgment against you, and each of you in the 
sum of Five Thousand ($5,000.00) Dollars, together with in-
terest thereon at the rate of six (6%) percent per annum 
from February 5th, 1948, until paid, which sum is due and 
owing by you, and each of you, to the undersigned, for the 
damages, wrongs, and reasons hereinafter set forth, namely: 
That heretofore and on or about the 13th day of May, 1947, 
there was instituted by Edna L. Patrick an action for dam-
ages returnable June 9, 1947, in the Circuit Court of Newport 
News, Virginia, against Citizens Rapid Transit Company, 
Frank L. Garner, Alexander McGill and Johnny F. McKay 
for the sum of Fifty Thousand ($50,000.00) Dollars, wherein 
Edna L. Patrick, in substance, alleges that on November 12, 
1946, in the City of Newport News, Virginia, Frank L. Gar-
ner, operator of a passenger bus owned by Citizens Rapid 
Transit Company, while acting within the scope of his em-
ployment as an agent, servant and employee of Citizens 
Rapid Transit Company, and Johnny F. McKay, operator of 
a tractor-trailer owned by Alexander McGill, while acting 
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within the scope of his employment as an agent, 
page 3 ~ servant and employee of Alexander McGill, were 
guilty of joint and concurring negligence causing 
a collision between said bus and tractor-trailer at the inter-
section of 1Vest A venue and 24th Street, and directly and 
proximately resulting in damages and severe and l>ermanent 
injuries to the said Edna L. Patrick, and as a result thereof 
praying that damages in the sum of Fifty Thousand ($50,-
000.00) Dollars against the aforesaid defendants be awarded 
the said Edna L. Patrick. A copy of the notice of :Motion for 
judgment commencing the aforesaid action for damages is 
hereto attached and is hereby, by this reference, made a part 
hereof in the same manner and to the same effect as if it 
were copied herein verbatim. 
After the institution of the aforesaid action by Edna L. 
Patrick, the case was set for trial for January 9, 1948, and 
:pleadings were filed on behalf of the defendants named the re-
m. 
On January 5th, 1948, Alexander McGill, one of the afore-
said defend_ants, filed in the aforesaid case an amended 
grounds of defense which were as follows: 
'' The defendant, Alexander McGill, states as his grounds 
of defense in this cause the following: 
Denying each and every allegation of negligence in the 
plaintiff's notice of motion charged against him, alleges that 
the truck mentioned and described in the pleadings had been 
leased by him to Wilbur Jones, trading and doing business 
as Jones Transfer Company of Fairmont, North Carolina; 
the said Jones Tran sf er Company being engaged in inter-
state commerce, and that during the tobacco season the truck 
was employed by Jones in the transfer of tobacco in inter-
state and intra-state business, and was wholly under the di-
rection and control of the said ""Wilbur Jones, and for any 
damage alleged, if any, by reason of the collision while the 
truck was in the possession and control of Wilbur ,Jones, 
this defendant is not responsible.'' 
That on or about the aforesaid date of January 5, 1948, 
Citizens Rapid Transit Company, as well as counsel for 
Edna L. Patrick, for the first time became informed of the 
fact that the aforesaid trailer-tractor being driven by Johnny 
F. McKay was at the time of the said accident on 
page 4 ~ November 12, 1946, under the whole or partial con-
trol of 1Vilbur Jones, trading as Jones Transfer, 
even though it was in fact owned by Alexander McGill. 
That ,vnbur Jones, trading as Jones Transfer, knew that 
the aforesaid case brought by Edna L. Patrick was pending, 
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that he was actually the only principal or one of two princi-
pals for whom Johnny F. McKay was acting at the time of 
the accident on November 12, 1946, that the herein set forth 
negotiations for a compromise settlement were being carried 
on, and his interest, even though he ,vas not a named de-
fendant, was actually being represented and defended by his 
insurance carrier, the American Fidelity and Casualty Com-
pany, which was represented in said case by counsel. 
Before the aforesaid case came to trial, it being ma,nifest 
and obvious that the above mentioned accident resulted from 
the joint arid . concurring negligence on the part of Frank 
L. Garner. a~- Johnny F. McKay, and that as a direct and 
proximate result'"thereof the plaintiff suffered severe and per-
manent injuries and substantial special damages, Citizens 
Rapid Transit Company, by its attorney, negotiated with 
(a) Alexander McGill and Johnny F. McKay, through their 
counsel, (b) American Fidelity and Casualty Company, in-
surance carrier for ·wnbur Jones, trading as Jones Transfer, 
a principal of· Johnny E'. McKay, who had been previously 
undisclosed, th rough its counsel, and ( c) Edna L. Patrick, 
throug·h her counsel, in an effort to effectuate a compromise 
settlement of the aforementioned action brought by Edna 
L. Patrick. As a result of such negotiations the said Edna 
L. Patrick, by counsel, agreed that if such au off er were made 
to her, she would accept as a compromise settlement of her 
action and claims against all responsible parties the sum of 
Ten Thousand ($10,000.00) Dollars, the defendant paying 
court costs. Citizens Rapid Transit Company, acting in good 
faith and being of the opinion that such a compromise settle-
ment would be a fair, just and reasonable one, forthwith, by 
counsel, made demand on Alexander McGill, Johnny F. Mc-
Kay and American Fidelity and Casualty Company, insur-
ance carrier for Wilbur Jones, trading as Jones 
page 5 ~ Tran sf er, through their respective counsel, for the 
payment of fifty percent (50%) of the sum of Ten 
Thousand ($10,000.00) Dollars as their contribution to a 
compromise settlement of said case in the sum of 'fen Thou-
sand ($10,000.00) Dollars. Such demand was thereupon re-
fused and Citizens Rapid Transit Company, through its at-
torney, thereupon informed the attorneys for Edna L. Pat-
rick that it would subsequently pay to her, as a compromise 
settlement of her said action for damages and all claims she 
might have against any parties responsible for the aforesaid 
accident on November 12, 1946, the sum of Ten Thousand 
($10,000.00) Dollars, and that it would thereafter seek con-
tribution from the joint tort feasors involved in or responsi-
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ble for the aforesaid collision on N ovemlJer 12, 1946. The 
jury was thereupon excused. 
Thereafter, by registered letter dated January 13th, 1948, 
and mailed January 14, 1948, Citizens Rapid Transit Com-
pany, by counsel, acquainted ·wilbur Jones, Trading as Jones 
Transfer, with all pertinent facts relative to the aforesaid 
case brought by Edna L. Patrick, the negotiations relative 
to a settlement thereof, and the proposed settlement, and 
made demand on the said ,vnbur Jones, trading as Jones 
Transfer, of Fairmont, North Carolina, as a principal for 
whom the said Johnny F. McKay was acting within the scope 
of his authority at the time of the aforesaid accident on Nov-
ember 12, 1946, for the payment of fifty ( 50%) percent of 
the sum of Ten Thousand ($10,000.00) Dollars as his con-
tribution to the settlement of the aforesaid case brought by 
Edna L. Patrick. Such demand for contribution was not com-
plied with. 
Thereafter, by check dated February 5, 1948, Citizens 
Rapid Transit Company made payment of Ten Thousand 
($10,000.00) Dollars to Edna L. Patrick in compromise settle-
ment of her said case, and in consideration the ref or took and 
received from her a full and complete release in favor and 
for the benefit of Jolmny F .. McKay, Alexander McGill, "\Vil-
bur Jones, trading as Jones Transfer, Citizens Rapid Transit 
Company and Frank L. Garner, as to any and all claims 
which she had against the aforesaid parties resulting from 
or in any manner arising out of the aforesaid acci-
page 6 ~ dent which occurred on November 12, 1946. 
Thereafter, on the 9th day of February, 1948, 
upon motion of Edna L. Patrick, by counsel, an order ,vas 
entered in the Circuit Court of Newport News, Virginia, 
dismissing her aforesaid case against Citizens Rapid Transit 
Company, and others. 
Citizens Rapid Transit Company further alleges that (a) 
the said Frank L. Garner individually and as agent, em-
ployee and servant of Citizens Rapid Transit Co'.mpany, 
while acting within the scope of such agency and employment, 
and Johnny F. McKay, individually and as agent, employee 
and servant of i ·wnhur Jones, trading as Jones Transfer 
and ii Alexander l\foGill, while acting within the scope of 
such agency and employment, were each guilty of joint and 
concurrent negligence on November 12, 1946, resulting in the 
two vehicles being driven by them colliding and being the 
direct and proximate cause of the injuries and damages suf-
fered by Edna L. Patrick in said collision; (b) the said 
Frank L. Garner and Johnny F. McKay, individually and in 
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their aforesaid capacity of agents, employees and servants, 
·were each guilty of the afore said negligence in that both 
Frank L. Garner, ,vbile driving a passenger bus north on 
,vest Avenue, as he approached 24th Street, Newport News, 
Virginia, at approximat~ly 10:30 A. M. on said date, and 
,J obnny F. McKay, while driving a trailer-truck east on 24th 
Street as he approached ,vest Avenue, at the aforesaid time 
and place, i failed to keep a proper look-out ii failed to keep 
their respective vehicles under proper control, iii failed to 
drive their respective vehicles on the right hand side of the 
streets upon which they were travelling, and iv in other ways 
failed to perform the legal duties then imposed upon them; 
( c) that such wrongs committed by Frank L. Garner, indivi-
dually and as agent, employee and servant of Citizens Rapid 
Transit Company, and Johnny F. McKay, individually and 
· as agent, employee and servant of i ,\7ilbur Jones, trading 
as Jones T.ransfer Company and ii Alexander McGill, which 
resulted in the accident hereinabove referred to, were the 
direct and proximate cause of the aforesaid injuries to Edna 
L. Patrick, were mere acts of negligence and involved no 
moral turpitude; ( d) that the afore said amount of Ten Thou-
sand ($10,000.00) Dollars by Citizens Rapid ·Transit Com-
pany paid to Edna L. Patrick, in good faith in pur-
page 7 ~ suance of compromise settlement as above set out, 
· and ( e) that such compromise was reasonable, made 
honestly and in good faith. 
·wherefore, and by reason whereof, and by virtue of 
Section 5779 of the Code of Virginia, the undersigned will 
move the Circuit Court of Newport News, Virginia, a.t the 
time and place aforesaid, for judgment against you, and each 
of you, for contribution in the sum of Five Thousand ($5,-
000.00) Dollars, together with interest thereon at the rate 
of six pe.rcent ( 6 % ) per annum from February 5th, 1948, 
until paid, which sum is due the undersigned from you, and 
each of you, as joint wrongdoers or tort feasors in the acci-
tlent hereinabove referred to which occurred on November 12, 
1946, at West A venue and 24th Street, Newport News, Vir-
ginia, between the passenger bus being operated, within the 
scope of his employment and agency, Frank L. Garner, agent, 
employee and servant of Citizens Rapid Transit Company, 
and the truck-trailer being operated, within the scope of his 
employment and agency by Johnny F. McKay, agent, em-
ployee and servant of i Alexander McGill and ii Wilbur 
Jones, trading as Jones Transfer Company. Said accident 
and allegations of your negligence being more fully set forth 
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hereinabove and in the notice of motion for judgment filed 
by Edna L. Patrick, hereto attached. 
CITIZENS RAPID TRANSIT COMP ANY 
By s/ John Marshall 
s/ PHILLIPS, MARSHALL & BLALOCK . 
Atty. for Plaintiff 
page 8 } In the Circuit Court for the City of Newport 
News, Virginia. 
Edna L. Patrick, Plaintiff 
v. 
Citizens Rapid Transit Company, a Virginia Corporation, 
Frank L. Garner, Alexander McGill, and Johnny F. Mc-
Kay, Defendants 
NOTICE OF MOTION FOR JUDGMENT. 
To: Citizens Rapid Transit Company, 
Newport News, Virginia 
Frank L. Garner, 
620 Victoria A venue, 
Hampton, Virginia 
Alexander McGill, 
Maxton, North Carolina 
Johnny F. McKay, 
Maxton, North Carolina 
·' I 
You and each of you, are hereby notified that the under-
signed will on the 9th day of June, 1947, at 10:00 o'clock of 
that day, or as soon thereafter as I may be heard, move the 
Circuit Court for the City of Newport News, Virginia, at the 
Courthouse thereof, Newport News, Virginia, for a judgment 
against you, and each of you, in the sum of Fifty Thousand 
Dollars ($50,000.00), which said sum is due and owing by 
you to the undersigned for the damages, wrongs and injuries 
hereinafter set forth, to wit: 
That heretofore, to wit, on or about November 12, 1946, at 
about 10:00 A. M., you, the said Citizens Rapid Transit Com-
pany, a Virginia corporation, with your principal office 
located in the City of Newport News, Virginia, were engaged 
in the business of transporting passengers in the City of 
Newport News, Virginia, for hire, by motor vehicles owned, 
controlled and operated by you, and while so engaged on the 
morning of November 12, 1946, the undersigned was received 
by you at or near the Chesapeake & Ohio Railway Station, 
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Newport News, Virginia, as a paid passenger in your said 
bus, to be transported to or near 28th Street and vVashington 
A venue, Newport News, Virginia, and the undersigned paid 
to Frank L. Garner, your duly authorized agent, 
page 9 ~ servant and employee, and opera tor of the said bus, 
cash money as consideration for the said transpor-
tation. ·while being so transported in the said bus then being 
driven and operated by you, the said Frank L. Garner while 
acting within the scope of your employment, as agent, ser-
vant and employee, as aforesaid, while transporting the 
undersigned, and without keeping a proper lookout, negli-
gently and .at an excessive and unlawful rate of speed, in a 
northerly direction on \Vest Avenue, in the said City, ancl 
when the said bus reached the intersection of 24th Street and 
"\Vest Avenue, in the City and State aforesaid, you the said 
Alexander McGill, the o,Yner of a large tractor-trailer, by 
and through Johnny F. McKay, your agent, servant and em-
ployee, acting in your behalf, and while in the ambit of his 
employment in operating your tractor-trailer, negligently and 
without keeping a proper lookout, and at an excessive and 
unlawful speed, operated and drove the said tractor-trailer 
in an easterly direction on 24th Street into and collided with 
the said bus in which the undersigned was riding as a pas-
senger, which said collision was caused by the joint and con-
curring negligence, carelessness and recklessness of you, the 
said Frank L. Garner, agent, servant and employee, as afore-
said, of the said Citizens Rapid Transit Company, while act-
ing ·within the ambit of your employment, and that of the 
said Johnny F. McKay agent, servant and employee, as 
aforesaid, of the said Alexander McGill, while acting within 
the ambit of his employment. As a result of the said gross, 
wilful and wanton negligence and said collision, the under-
signed was rendered lame, sore, sick and disabled, severely 
and psrmanently injured a.bout the body and spine, and caused 
to suffer and sustain many other serious and permanent in-
juries to the body and person, including an injury to the 
coccyx, all resulting in the undersigrted suffering great mental 
anguish and physical pain, and will permanently continue to 
so suffer. The undersigned has also been required to pay 
and expend large sums of money for doctors' bills, hospital 
and nurses' bills, and for other medical care and treatment, 
and will be required to spend additional sums in the future, 
and the undersigned has been confined to her bed and home, 
under physicians' instructions, and has been required to 
spend large sums of money for domestic help and assistance 
in and about her home. 
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page 10 ~ You, and each of yon, ,vere further grossly and 
willfully negligent in the supervision, operation, 
management and control of the bus and· tractor-trailer afore-
said, in the City of Newport News, Virginia, at or near the 
intersection of 24th Street and ,vest Avenue, as aforesaid, 
on or about the 12th day of November, 1946, which con-
tributed to or was the sole proximate cause of the personal 
injuries sustained as afore said, namely: 
(a) You, the said Frank L. Garner, agent, servant and 
employee of the said Citizens R,apid Transit Company, and 
while acting within the scope of your employment, negli-
gently failed to change your course, slow down, or come to a 
stop, in order to avoid a collision with another vehicle while 
the undersigned was riding in the bus operated by you, as a, .. 
paid passenger. 
(b) You, the said Frank L. Garner, agent, servant and 
employee of the said Citizens Rapid Transit Company, and 
while acting within the scope o:f your employment, negli-
gently, carelessly and maliciously failed to timely and prop-
erly apply your brakes, keep a proper lookout, come to a 
stop, or to exercise other precautions for the safety of the 
undersigned, who was then and there riding in the bus opera-
ted by you, as a paid passenger, and to whom you owed the 
highest degree of care, resulting in the injuries aforesaid to 
the undersigned. 
( c) You, the said Frank L. Ga mer, agent, servant and 
employee of the Citizens Rapid T1·ansit Company, and while 
acting within the scope of your employment, negligently, 
carelessly, wantonly, maliciously and wilfully ran and opera-
ted the said bus at a high and excessive rate of speed on a 
public street and at an intersection of another street, without 
keeping a proper lookout and without due regard or reason-
able care for the safety of the passengers then riding the 
said bus. 
(d) You, the said Frank L. Garner, agent, servant and 
employee of the said Citizens Rapid Transit Company, and 
while acting within the scope of your employment, negli-
gently, carelessly, wantonly, maliciously and wilfully failed to 
yield the right of way at the said intersection, and as a direct 
result thereof, the said collision occurred and the undersigned 
sustained the personal injuries aforesaid. 
(e) You, the said Frank L. Garner, agent, servant and 
employee of the Citizens Rapid Transit Company, and while 
acting within the scope of your employment, negligently, 
carelessly, wantonly, wilfully and maliciously failed to use 
such care and caution as was reasonable and prudent and 
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required by law under the cireumstances existing at the time 
the undersigned was injmed, as aforesaid. 
(f) You, the said Citizens Rapid Transit Company, negli-
gently, recklessly, carelessly, wantonly and wil-
page 11 ~ fully employed Frank L. Garner, an inexperienced 
and unskilled operator, to operate and manage a 
large and powerful motor-driven passenger bus for the pur-
pose of transporting paid passengers in and to the City of 
Newport News, Virginia, for profit, knowing full well that 
the said F'rank L. Garner, because of his inexperience and 
lack of skill and training, was wholly incapable of using and 
exercising the degree of care, law"fully and reasonably re-
quired to be exercised in the operation, management and safe 
transportation of passengers using the said bus. 
(g) You, the said Johnny F. McKay, agent, servant and 
employee of the said Alexander McGill, and while acting 
within the scope of your employment, negligently and care-
lessly drove the said trailer-tractor without keeping a proper 
and reasonable lookout for the undersigned, who was then 
and there using the said highway in a lawful manner, as a 
paid passenger in a vehicle over which she exercised no con-
trol. 
(h) You, the said Johnny F. McKay, agent, servant and 
employee of the said Alexander :McGill, and while acting 
within the scope of your employment, negligently, carelessly, 
wantonly, maliciously and wilfully failed to change your 
course, slow down, or come to a stop in order to avoid the 
collision aforesaid, resulting in serious and permanent in-
juries to the undersigned, who was then a paid passenger in 
a vehicle over which she had no control. 
(i) You, the said Johnny F. McKay, agent, servant and 
employee of the said Alexander McGill, and while acting 
within the scope of your employment, negligently, carelessly, 
wantonly, maliciously and wilfully failed to timely and prop-
erly apply your brakes, keep a proper lookout, come to a 
stop, or to exercise other precautions for the safety of the 
undersigned who was then and there using the said hig·hway 
as a paid passenger in a vehicle over which she had no con-
trol. 
(j) You, the said '-Tohnny F. McKay, agent, servant and 
employee of the said Alexander McGill, and while acting 
within the scope of your employment, negligently, carelessly, 
wantonly, maliciously and wilfully operated and drove the 
said tractor-trailer at a high and excessive rate of speed on a 
public street and into an intersection of another street, with 
improper and inadequate brakes, without keeping a proper 
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lookout, and without using reasonable care for the safety of 
others, and specificaly the undersigned. 
(k) You, the said Johnny F. McKay, agent, servant and 
employee of the said Alexander McGill, and while · acting 
within the scope of your employment, negligently, carelessly, 
wantonly, wilfully and maliciously failed to use ~uch care and 
caution as was reasonable and prudent and required- by the 
circumstances existing at the time the undersigned was in-
jured, as afore said. 
(1) You, tl1e said Johnny F. McKay, agent, servant and 
employee of the said Alexander McGill, and while acting 
within the scope of your employment, negligently, carelessly, 
wantonly, maliciously and wilfully failed to yield the right 
of way at the intersection, and as a direct result thereof, the 
said collision occurred and the undersigned sustained the 
personal injuries aforesaid. 
page 12 } (m) You, the said Alexander McGill, negli-
gently, recklessly, carelessly, wantonly and wil-
fully employed Johnny F. McKay, an inexperienced and un-
skilled operator, to manage and operate your motor-driven 
tractor-trailer to and in the City of Newport Nffws, Virginia, 
knowing full well that the said Johnny F. McKay, because 
of his inexperience and lack of skill and training, was wholly 
incapable of using and exercising the degree of care lawfully 
and reasonably required to be exercised in the operation and 
management of the said tractor-trailer. 
As a result of the unlawful, gross, wilful, wanton combined 
and concurring negligence, as afore said, on the part of you, 
and each of you, as aforesaid, all of which directly and proxi-
mately resulted in the personal injuries aforesaid, you caused 
the undersigned to sustain damages in the sum of Fifty 
Thousand Dollars ($50,000.00). 
Wherefore, the undersigned alleges that as a direct and 
proximate result thereof, damages have been sustained by 
her in the amount of Fifty Thousand Dollars ($50,000.00); 
and judgment therefor will be asked against you for both 
actual and punitive or exemplary damages at the hands of 
the said Court, at the time and place hereinabove set out, as 
aforesaid. 
Given under my hand this 10th day of May, 1947. 
EDNA L. PATRICK, 
By /s/ LEWIS H. HALL, JR. 
page 13 } Service was had upon the defendants, residents 
of North Carolina, in accordance with the pro-
24 Supreme Court of .Appeals of Virginia 
visions of section 23 of chapter 342, Acts of 1932, General 
Assembly of Virginia, and Acts amendatory thereof. 
Upon May 3, 1948, the return day of said Notice of Motion, 
the defendants, by counsel, appeared specially and moved the 
Court to quash the process and return thereon, for the fol-
lowing reasons : 
1. An inspection of the alleged process shows that def en-
dants are served as non-residents of the State of Virginia. 
2. That no lawful process or service of the notice of motion 
has bee"n: made upon the defendants. 
3. That in this action the provision of Section 2154 of tho 
Code of Virginia, Sec. 70, sub-sec. (i) for service of process 
has no application. 
The Court overruled this motion, and an order nune pro 
tune was entered as of May 3, 1948, as follows: 
This day came the parties, by counsel and stated to tho 
Court, although argument had been had on the defendants' 
motion, filed May 3, 1948, to quash the process in this case 
for the reasons stated in said motion, and that the Court had 
overruled such motion, but no order containing such ruling 
lmd been entered, and requested that an order showing the 
ruling of the Court should now be entered, mine pro tune. 
It appearing to the Court that the foregoing statement is 
correct and that an order showing the ruling of the Court 
should be entered as requested, and it further appearing to 
the Court, after consideration, that the motion to quash the 
process filed by the defendants in this case :May 3, 1948, 
should be overruled, it is hereby ordered that the said motion 
to quash is overruled, and that this order be effective as of 
May 3, 1948. 
The defendants, by counsel, filed their plea of the statute 
of limitations, in that the cause of action did not accrue to 
tho plaintiff, the Citizens Rapid Transit Company, within one 
year next after the commencement of this action in manner 
form as alleged. 
Counsel for plaintiff moved to reject this plea. The Court 
held the plea not well taken and overruled the same ; to the 
ruling of the Court the said defendants, by counsel, excepted. 
On June 4, 1948, defendants, by counsel, filed separate 
demurrers. 
page 14 ~ The grounds of McKay's demurrer being as fol-
lows: 
''Now, comes the defendant, John McKay, by counsel and 
says that the N:otice of Motion is not sufficient in law, for the 
following reasons : 
(a) That it appears that the accident on which this suit is 
J. F. McKay, et al., v. Citizens Rapid Transit Co. 25 
predicated occurred on November 12, 1946, in the City of 
Newport News, Virginia, and any action brought by Edna L. 
Patrick for damages for her injuries must have been in-
stituted within one year. That such a suit ·was instituted but 
was dismissed, ( as shown by the Notice of Motion filed here-
in) and this present suit was instituted more than one year 
after the accident. 
(b) The payment alleged to have been made and for which 
contribution is now sought was voluntary and not compulsory, 
and being voluntary no contribution can be had of this defen-
dant. 
( c) There was no common liability nor common burden.'' 
The grounds of McGill's demurrer, being as follows: 
"Now comes the defendant, Alexander McGill, by counsel 
and says that the Notice of Motion is not sufficient in law, for 
the following reasons : 
(a) That it appears that the accident on which this suit is 
predicated occurred on November 12, 1946 in the City of 
Newport News, Virginia. 
(b) That the alleged liability of Alexander McGill to Edna 
L. Patrick might have been asserted_ on or before the 11th 
day of November, 1947. Such suit was brought but had been 
dismissed before institution of tllis action, at which time all 
1·ight of Edna L. Patrick was lost by reason of the statute of 
limitations (Sec. 5818 of the Code of Virginia). 
(c) That the alleged payment of ten thousand dollars by 
plaintiff herein to Edna L. Patrick was voluntary, and at 
that time the liability of this defendant had not been deter-
mined, and such payment was made by way of compromise 
by the plaintiff, no trial of the case being had. 
( d) The plaintiff cannot assert the claim as assignee of 
Edna L. Patrick, as a tort is not assignable. 
( e) That the notice of motion alleges in effect that this 
defendant had leased the trailer-tractor to ,vnbur Jones, 
trading as Jones Transfer, and that it was under control of 
·wilbur Jones, or that of his agent, J olm McKay, and for 
negligent operating by ,vilbur Jones, or his agent this defen-
dant is in no way responsible. 
(f) That there was no common liability in this cause, nor 
was there a conm1on burden, Mrs. Pa trick being a passenger 
was owed the utmost care by the plaintiff, and if a.s alleged 
John McKay was the servant of this defendant, only tho 
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exercise of ordinary care hy McKay was required. 
page 15 ~ The grounds of Jones' demurrer being as fol-
lows: 
''Now comes the defendant, ,vnbur Jones, by counsel, and 
says that the Notice of Motion is not sufficient in law, for the 
following reasons : 
That it appears from the Notice of Motion that the acci-
dent on which the suit is predicated occurred on November 
12, 1946, in the City of Newport News, Virginia. 
That the defendant, ·wilbur Jones, is a non-resident of the 
State of Virginia, but by reason of the provisions of the 
statute in such cases made and provided, in the suit of Edna 
L. Patrick against the Citizens Rapid Transit Company, ser-
vice of process could have been made upon the said ,vnbur 
,Tones, had he been made party defendant in the said suit. 
That the alleged liability of ·wnbur Jones to Edna L. Pat-
rick might have been asserted on or before the 11th day of 
November, 1947. No such suit was brought against the said 
·wnbur Jones and the present suit may not be maintained, as 
Section 5818 of the Code of Virginia provides that a suit for 
personal injuries must be brought within one year from the 
date of the alleged tort. 
That Citizens Rapid Transit Company can have no claim 
nor assert any claim against this clef endant, as assignee of 
Edna L. Patrick, as her claim was for a tort, a personal in-
jury, and is not assignable either in law or equity. 
That at the time of the alleged payment the bar of the 
statute of limitations had arisen in his favor, and if Citizens 
Rapid Transit Company then made a settlement, in so far as 
this defendant is concerned, such payment was voluntary and 
said Company is not entitled to enforce contribution from 
this defendant. 
That there was no common liability upon Citizens Rapid 
Transit Company and this defendant at the time the said 
payment was made, and there can be no contribution. That 
there can be no contribution for the reason that the situation 
of the plaintiff and defendant were not equal, nor ,vere they 
under a common burden of liability. The Citizens Rapid 
Transit Company was liable to Edna L. Patrick, by reason of 
Mrs. Patrick being a passenger on its bus, and the degree of 
care required of it was dissimilar from that degree of care 
required by Alexander :McKay, alleged to be the agent of this 
defendant. Of the Transit Company the utmost care was to 
be exercised, of the said Alexander McKay, ordinary care 
must have been exercised by him.'' 
On the 23rd day of SQptemher 1948, an order was entered 
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overruling the demurrers and rejecting the plea of the statute 
of limitations. 
The order was as follows: 
page 16 r '' This day came the parties, by counsel, and 
argued the separate demurrers heretofore filed by 
"Wilbur Jones, John :McKay and Alexander :McGill, respec-
tively. Upon consideration whereof the Court doth hereby 
overrule each and every of said demurrers, to which ruling 
.the said three def end ants take. exception. 
And the said defendants having filed their plea of the 
statute of limitations alleging that the cause of action did not 
accrue to the Citizens Rapid Transit Company within one 
year before the commencement of this action in manner and 
form as the plaintiff hath alleged, the plaintiff moved that 
the plea be rejected upon consideration whereof the Court 
being· of the opinion that the ground of the plea is not well 
taken doth overrule the same ; to the ruling of the Court the 
said three defendants duly excepted.'' 
By agreement of counsel· stipulations were filed September 
23, 1948, as follows : 
"Counsel for the parties to this action hereby stipulate 
and agree as follows : 
Although Citizens Rapid Transit Company paid to Mrs. 
Edna Patrick the compromise settlement of $10,000.00 agreed 
upon, with the approval of its insurance carriers, Citizens 
Rapid Transit Company subsequently was reimbursed for 
said sum by its insurance carriers, Peerless Casualty Com-
pany and Globe Indemnity Company, in equal proportions, 
prior to the institution of this present suit, and said insur-
ance carriers thereupon under their insurance contracts, as 
between the insurers and the T'ransit Company, became sub-
rogated to and the assignees, of all rights or causes of action 
of Citizens Rapid Transit Company against any other person 
legally responsible for the loss which was paid pursuant to 
the insurance policy between the parties, with full power of 
substitution and release, and with authority to bring any 
actions thereon in the name of the assured, or otherwise in 
the enforcement of such rights. 
D€fendants do not admit that the plaintiff, under the facts 
herein stipulated, may maintain this action. 
The facts set . forth above are to be treated and accepted 
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as being tme and correct, and as having been fully proven iri 
the trial of the case by competent evidence. 
Dated this 22nd day of September, 1948." 
"Counsel for the parties to this action hereby stipulate and 
agree as follows : 
1. Johnny F. McKay, at the time of the accident on No-
vember .12, 1946 was driving the trailer truck involved in the 
accident within the scope of his employment as the agent and 
employee of :·Wilbur Jones, individually and trading as Jones 
Transfer, who then had control of said truck, and not as the 
agent or employee of Alexander McGill, who then 
page 17 ~ owned said truck, but had leased the same to "\iVil-
bur Jones, and who had no control over the same. 
2. The amount of $10,000.00 was paid to Mrs. Edna Pat-
rick on February 5, 1948 in good faith pursuant to com-
promise settlement of her legal action against Citizens Rapid 
Transit Company, et als, then pending in the Circuit Court 
of N e,vport News, for damages for personal injuries suffered 
by her, while a passenger on a bus of Citizens Rapid Transit 
. Company, a common carrier of passengers for hire, as the 
direct and proximate result of the accident on November 12, 
1946, and said compromise was reasonable, made honestly 
and in good faith. 
3. On the 9th day of January, 1948, the trial of this case 
was proceeding. After the jury was sworn, the J udg·e of the 
Court was asked to retire to his chambers where counsel for 
plaintiff and defendants considered a settlement of the case. 
Counsel for Citizens Rapid Transit Company asked counsel 
for plaintiff if a compromise settlement offer of $10,000.00 
were made, would it be acceptable. Counsel for plaintiff 
stated that if such offer were made, it would be accepted. 
Thereupon, counsel for Citizens Rapid Transit Company 
stated that if such offer were made and accepted, contribu-
tion of fifty percent thereof would be asked of all joint tort-
feasors to the accident, and he then demanded of McGill and 
McKay a contribution of fifty percent of the proposed settle-
ment of $10,000.00. McGill and McKay refused this demand, 
but offered to contribute $500.00, which was refused. There-
upon counsel for Citizens Rapid Transit Company agreed 
with counsel for the plaintiff that it would pay the sum of 
$10,000.00 in settlement of the case, and the case was con-
tinued pending the completion of the settlement. 
Subsequent to the foregoing events, but prior to the de-
livery of the check in payment of the afor.esaid settlement 
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and obtaining the release therefor, Citizens Rapid Transit 
Company made demand upon ,vilbur Jones, individually and 
trading as Jones Transfer, for a fifty-percent contribution to 
the said settlement on ·the ground that the said Jones was a 
joint tort feasor. This demand was refused. 
4. This stipulation is not to be considered as an admission 
of liability to plaintiff in this action or to Edna L. Patrick in 
her action. 
5. The facts set forth above are to be treated and accepted 
as being true and correct, and as having been fully proven 
in the trial of the case by competent evidence. 
Dated this 20th day of September, 1948." 
The plaintiff, Citizens Rapid Transit Company, came and 
asked leave to amend its notice of motion for judgment as 
will appear from order entered the 23rd day of September, 
1948. 
The order was as follows : 
page 18 ~ '' The plaintiff came and asked leave and moved 
to amend its notice of motion for judgment in this 
case by inserting just before the last paragraph of said notice 
of motion for judgment the following paragraph: 
' · action for contribution is brought by Citizens Rapid 
ransit Company in its o~VJJJight and_fo.r-the-use .. an~nefit 
of 1;'-~_erless Casualty Company; and Globe Indemnity Com-
-pally, which, in equal proportions reimbursed it for the afore-
said compromise settlement payment made to Mrs. Pa.trick.' 
Counsel for the defendants objected to the motion for leave 
to ame11d the notice of motion for judgment in this case. The 
Court being of opinion, however, that the amendment should 
be allowed it is so ordered. To the ruling of the Court the. 
defendants, by counsel, excepted. 
The defendants by counsel, thereupon asked leave of the 
court to file such pleadings to the amended notice of motion 
as they may deem advisable, and that the case be continued. 
Upon consideration whereof, it is ordered that the case be 
continued, that the defendants file on or before October 2nd, 
1948, any pleadings to the amended notice of motion as they 
may be advised.'' 
To the amended notice of motion the defendants, by coun-
sel, demurred. The grounds of demurrer filed on the 2nd day 
of October, 1948, 'were as follows: 
'' The defendants, by counsel, not waiving the objections 
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in this case to the notice of motion of the Citizens Rapid 
Transit Company, by special appearance moving to quash the 
service of process, by way of demurrer and by the plea of the 
statute of limitations, now come and say, by counsel, that the 
amended notice of motion is not sufficient in law for the rea-
son that the Citizens Rapid Transit Company may not sue 
for the benefit of the Peerless Casualty Company and Globe 
Indernni ty Company as the said insurers are not as to the 
d.efendants herein a joint tort feasor and their relation to 
Citizens Rapid Transit Company is purely contractual." 
Thereafter, on the 14th day of January, 1949, the following 
order was entered: 
'' This day came the parties by counsel and argued the 
demurrer heretofore filed October 2nd, 1948, by Johnny F. 
McKay, Alexander McGill and ,vnbur Jones wherein it was 
contended that the amended notice of motion is not sufficient 
in law. Upon consideration whereQf, the Court doth overrule 
said demurrer to which ruling the said three defendants take 
exception.'' 
Later this case was tried upon the merits as to defendants, 
Mc.Kay and ,vilbur Jones. The case as to Alexander McGill 
was dismissed. The evidence was introduced, instructions 
given, argument was had, the jury retired to its 
page 19 ~ room and later returned into Court and rendered 
its verdict as follows: 
''We, the jury, find for the plaintiff in the amount of 
$5,000.00. L. L. Alexander, Jr., Foreman." 
Motion was made by counsel for the defendants to set aside 
the verdict of the jury and enter judgment for the def en-
dants. An order overruling the motion of the defendants 
was entered. 
The order was as follows : 
"This 7th day of April, 1949, came the defendants, by coun-
sel, and mqved the Court to set aside the verdict of the jury 
and enter up judgment for the defendants, J olmny F. McKay 
and Wilbur Jones, (this action having been dismissed as to 
defendant, Alexander McGill), assigning as grounds in sup-
port of this motion; that the Court erred in the progress of 
the trial of this action in the foll°'ving particulars: 
1. Holding that process could be served upon the non-resi-
dent defendants by virtue of Section 2154 (70) of the Code _ 
of Virginia. 
2. Overruling the demurrer and plea of the Statute of 
Limitations of ,vilbur Jones. 
I 
I 
I 
I 
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3. On motion of plaintiff allowing the amendment of the 
notice of motion making Peerless Casualty Company and 
Globe Indemnity Company parties plaintiff over objection to 
the allowances of the amendment, by counsel for defendants, 
objection being that the insurance carriers could not sue the 
defendants as assignees of Mrs. Patrick, nor have contribu-
tion, as said insurance carriers were not joint tort feasors 
with the defendant, as there may be no contribution under 
the statute, except between joint tort feasors; that the rela-
tion of the insurance carriers to Citizens Rapid Transit was 
purely contractual. 
4. That no judgment may be entered for the insurance 
carriers on the amended notice of motion, since there was no 
service of such amended motion, even if it be held that ser-
vice on the Motor Vehicle Commissioner could have been had 
by virtue of the statute. 
vVhich motion the Court, after carefully considering the 
same, overruled, and to which action of the Court in over-
ruling the defendants' motion to set aside the verdict and 
enter judgment for the defendants, the defendants excepted. 
It is the ref ore considered by the Court that the plaintiffs 
do recover of and from the defendants, Johnny F. McKay 
and ·wnbur Jones, the sum of $5,000.00, the amount of the 
verdict of the jury, with interest thereon from January 14th, 
1949, and 
page 20 ~ On motion of the defendants, by counsel, the 
operation of this judgment is suspended for a 
period of sixty days to enable to defendants to apply for a 
writ of error and supersedeas hereto to the Supreme Court 
of Appeals of Virginia, on the execution of a suspending 
bond by the defendants, or someone of them, in the penalty 
of the sum of $500.00, with conditions as prescribed by law. 
page 21 ~ Virginia : 
In the Circuit Court of the City of Newport News: 
Citizens Rapid Transit Company, a Virginia Corporation 
v. 
Johnny F. McKay, Alexander McGill and Wilbur Jones, indi-
vidually and trading as Jones Transfer 
Stenographic report of all the testimony, together with the 
motions, objections, and exceptions on the part of the respec-
tive parties, the action of the Court in respect thereto, and 
all other incidents of the trial of the case of Citizens Rapid 
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Transit Co1npany v. Johnny F. McKay, et al tried in the 
Circuit Court of the City of Newport News, on January 14, 
1949, before the Hon. Frank A. Kearney, Judge of said 
Court, and jury. 
Present: Mr. John Marshall and l\fr. David G. Blalock, 
Attorneys for the Plaintiff. Mr. Allan D. Jones and l\fr. 
Arthur 1N. ,v oltz, Attorneys for the Defendants. 
Schneider Reporting Co. 
118 - 26th Street 
Newport News, .Va: 
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page 23 ~ The jury was duly sworn and selected. 
Mr. Jones: By stipulation, which has been filed, the case 
may be dismissed as to McGill. 
Court : Proceed then against Johnny F. McKay and ,vn. 
bur Jones. 
All witnesses ,vere duly sworn and upon motion of Mr. 
Jones, excluded from the rooni. 
Mr. ::Marshall: ·we would like to move that the jury be per-
mitted to view the place of this accident at the corner of 24th 
Street and ,vest A venue. I don't lmow whether you would 
prefer that done before the opening statement or after the 
opening statement. 
Court: I think it ought to be done after the statement so 
the jury would then have some idea what the case would be 
about and I think it ought to be done before the evidence 
comes in. It should be after the opening statement. Do you 
concur in thaU 
Mr. Jones: Quite all right. 
Counsel for both sides presented their opening statements 
to the jury. 
The jury was then taken to view the scene of the accident 
after which the jury returned to the Courtroom. 
Court: Gentlemen, there was one question one of the 
jurors asked me at the scene. On the southwest cornet there's 
some concrete foundations and the inquiry was 
page 24 ~ · whether there was any building there at the time 
of this accident 011 November 12, '46. I told him 
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I didn't know but I would inquire from you gentlemen as to 
whether there was or not. You gentleme·n know the location 
I mean? 
Mr. Jones: Yes. 
Court: On the right Jrnnd side coming up 24th. 
Mr. Jones: That was where the government port of em-
bnrcation had some buildings but without exactly knowing, it 
must have been about that time that they were taken down. 
I think we might agree that there were no buildings there. 
Mr. Marshall: That is a fact. There were no buildings. 
Mr. ,v oltz: I understood that was the situation at that 
time. 
Court: It looks like its been at least two or three years. 
Mr. :Marshall: There were no buildings there at that time. 
Mr. Jones: ·we agree on that. 
Mr. Marshall: May I also state to the Court and to the 
jury that counsel for the defendants and counsel for the 
plaintiff agree to these facts. The width from curb to curb 
of 23rd, 24th, and 25th Streets between River Road and "\Yest 
Avenue are 30 feet each; the width of ,vest Avenue between 
23rd, and 25th Streets is 44 feet from curb to cui·b. 
page 25 ~ The elevation at the intersection of River R'oad 
· and 24th Street is five and three-tenths feet. The 
elevation at the intersection of West Avenue and 24th Street 
is 25 and three-tenths feet and a distance from the westerly 
curb of West Avenue to the easterly curb of River Road at 
24th Street is 521 feet. 
Court : Read that back. 
Mr. Marshan: ~rho distance from the westerly curb of Vv est Avenue to the easterly curb of River Road at 24th 
Street is 521 feet. 
Court: So there ·would be a rise of some 20 feet. 
Mr. Marshall: Exactly 20 feet. 
Court: All right. 
Mr. Marshall: The distance from the northerly curb of 
23rd Street to the southerly curb of 24th Street along ,,7 est 
A venue is 230 feet. 
Court: Gentlemen, you 'II understand that this stipulation 
we caµ. it, is an agreement between counsel that those facts 
that are stated tl1erc arc the facts and they make that stipu-
lation rather than put witnesses on the stand to prove it and 
you '11 consider those as being the facts in the case. 
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called as a witness by the plaintiffs, being duly sw·orn, testi-
fied as follows : 
DIRECT EXAMINATION. 
Bv Mr. Marshall: 
~Q. Please state your name and occupation! 
A. Lewis H. Hall, Junior, attorney at law·. 
page 26 } Q. Mr. Hall, are you familiar with the case of 
Edna Patrick against Johnny McKay, Alexander 
McGill, Frank Garner and Citizens Rapid Transit Company 
which was instituted in this Court in 1947 for damages? 
A. Yes, sir, I represented the plaintiff in that action. 
Q. You represented Mrs. Patrick? 
A. Yes, sir. 
Q. ·what was the amount of damages asked by the plaintiff 
against the defendants in that action 1 
A. The plaintiff asked for damages in the amount of 
$50,000.00 in her notice of motion for judgment. 
Q. "\Vhere and w·ben was the accident causing the injuries 
to Mrs. PatrickT 
A. Let me refer to my files to refresh my memory. No-
vember 12, 1946 was the date of the accident in the forenoon 
perhaps, around 10 :00 a. m. at or near the intersection of 
24th Street and "\Vest Avenue in the City of Newport News, 
Virginia. 
Q. What vehicles were involved in that accident¥ 
A. C. R. T. Bus operated by a Mr. Garner, Frank L. Gar-
ner and a truck, let me determine who I alleged was operat-
ing the truck (looking at papers). My investigation led me 
to believe that Johnny F. McKay operated the truck involved 
and I so alleged in my notice of motion for judgment. 
Q. ·was Mrs. Patrick in one of the vehicles at the time of 
the accident 1 
page 27 } A. That is what Mrs. Patrick told me. She said 
she was a passenger in the CRT bus and I so 
alleged in my notice of motion, yes, sir. 
Q. ·wm you state to the jury the results of that action for 
damages? 
A. Yes, sir, on behalf of Mrs. Patrick, Edna L. Patrick I 
brought suit against Citizens Rapid Transit Company, Frank 
L. Garner, Alexander McGill and tT ohnny F. McKay in the 
Circuit Court for the City of Newport News. That case was 
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settled with Mrs. Pa trick through me, I believe, on January 
9, 1948 for a sum of $10,000.00. 
Q. Who paid Mrs. Patrick the sum of $10,000.00.f 
A. The Citizens Rapid Transit Company. 
Q. At the time you instituted this action for damages by 
Mrs. Pa.trick, did you know that the Jones Transfer Com-
pany had control of that trailer-tractor? ' 
A. No, sir. 
Q. ·when did you first know of that fact t 
A. I first knew of it in a letter that I received from Mr. 
Allen Jones of the la.w firm of Jones, Blechman & Jones, 
under date, the letter was under date of January 3, 1948. I 
don't recall the date that I received the letter but I presume 
it was in the usual course of the post office business and 
transaction. Attached to that letter was a copy of his 
amended grounds of defense which he stated he was filing in 
the case. 
page 28 ~ CROSS EXAMINATION. 
By Mr. Jones: 
Q. You prosecuted the action and the parties defendant 
among others were the Citizens Rapid Transit and Garner? 
.A.. Yes, sir. 
Q. Do you recall that the grounds of the defense on the 
part of the Citizen Rapid Transit and Garner denied all 
negligence on their part? 
A. If you '11 permit me to refer to my files, sir, I will be 
able to· answer that question. 
Q. I understand the case is probably a closed book and you 
would have to ref er to it. , 
A. Yes, sir, but I believe I have everything in here that 
was ever a part of it. 
Q. There was a plea of not guilty Y 
A. Yes, sir, there was a plea filed, I distinctly remember, 
Mr. Jones but I would like to find it. As I recall, it was a 
very short plea. 
Q·. General issue? . 
A. General issue is my recollection, sir. 
Q. Perhaps my friends will admit that. 
Mr. Marshall : That is correct. 
A. I have it here right now. 
Q. ·wm you read that please in the record? 
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A. '' Grounds of defense. The defendants, Citizen Rapid 
Transit Company and Frank L. Garner stated as 
page 29 } their grounds of defense the follo,ving: The said 
defendants deny each and every allegation of neg-
ligence in the plaintiff's notice of motion charged against 
them and allege that said defendants were not guilty of any 
negligence of whatever decree towards the plaintiff but that 
the accident resulted solely from the negligence of the re-
maining defendants. Respectfully submitted, Citizens Rapid 
T·ransit Company and }Prank L. Garner, by Phillips, lfar-
sball & Blalock, counsel.' ' 
Q. "\Vhen·you said-
A. SiT¥.; . 
Q. When· you said, Mr. Hall, that you received this sum 
in settlement from the Citizens Rapid Transit Company, they 
were the conveyance to you. Did you know whether or not 
at that time they were reimbursed by the insurance carrier T 
A. As I recall, Mr. ,Jones, the check that I got for $10,000.-
00 was dra-wn on the Citizens Rapid Transit Company .. 
That's my recollection, sir. 
Q. I see. And when you state that fact, however, you 
don't know who provided the money to make the payment, do 
you? 
A. Of my knowledge, I don't know, sir . 
. Mr. :Marshall: At this time, I would like to read to the 
jury the stipulation that has been filed. (To the jury) Gen-
tlemen, I'm going to read to you another stipulation which 
is an agreement by counsel on both sides as to 
page 30 ~ certain facts and as the Court has stated to you, 
these facts could have been proven by witnesses 
that we could have presented t°'you but to shorten the case, 
· counsel on both sides have agreed that these facts are cor-
rect and that you may consider them as true and correct 
facts just as though they had been produced and shown by 
evidence. '' Counsel for the parties to this action hereby stip-
ulate and agree as follows: One, Johnny F. McKay at the 
time of the accident on November 12, 1946, was driving the 
trailer truck involved in the accident ~within the scope of his 
employment as the agent and employee of "Wilbur Jones, in-
dividually and trading as Jones Transfer who then had con-
trol of said truck and not as the agent or employee of Alex-
ander McGill who then owned said truck but had leased the 
same to Wilbur Jones and had no control over the truck .. 
Two, the amount of $10,000.00 was paid to Mrs .. Edna Pat-
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rick on February 5, 1948, in good faith pursuant to com-
promise settlement of her legal action against Citizens Rapid 
Transit Company and others then pending in the Circuit 
Court of Newport News for damages for personal injuries 
suffered by her while a passenger on a bus of the Citizens 
Rapid Transit Company, a common carrier passenger for 
hire, as the direct and approximate result of the accident 
on November 12, 1946, and said compromise was reasonable, 
made honestly and in good faith. Three, on the ninth day of 
January, 1948, the trial of this case was proceeding. After. 
the jury was sworn, the Judge of the Court was 
page 31 ~ asked to retire to his chambers where counsel for 
the plaintiff and defendants considered a settle-
ment of the case. Counsel for the Citizens Rapid Transit 
Company asked counsel for the plaintiff if a compromise 
settlement offer of $10,000.00 we,re made would it be accept-
able. Counsel for the plaintiff stated that if such offer ,Yere 
made it would be accepted. Thereupon, counsel for the Citi-
zens Rapid Transit Company stated that if such offer were 
made and accepted, contribution of 50% thereof would be 
asked of all joint tort feasors to the accident and he then 
demanded of McGill and :McKay a contribution of 50% of 
the proposed settlement of $10,000.00. McGill and McKay 
ref.used this demand but offered to contribute $500.00 which 
was refused. Thereupon, counsel for Citizens Rapid Transit 
Company agreed with Counsel for the plaintiff that it would 
pay the sum of $10,000.00 in settlement of the case and the 
case was continued pending the completion of the settlement. 
Subsequent to the foregoing events but prior to delivery of 
the check in payment of the aforesaid settlement and obtain-
ing the release thereof Citizens Rapid Transit Company made 
demand upon ,vnbur Jones individually and trading as Jones 
Transfer for a 50% contribution to the said settlement on the 
grounds that the said Jones was a joint feasor~ This demand 
was refused. Fourth, this stipulation is not to be considered 
as an admission of liability to Plaintiff in this action or to 
Edna L. Pa.trick in her action. Five, the facts 
page 32 ~ set forth above are to he treated and accepted as 
being true and correct and as having been fully. 
proven in the trial of the case by competent evidence. Signecf 
by counsel for both parties.'' I '11 leave it right here. 
Court: And I think maybe that other one you read ought 
to be over here too. The one you read first about the dis-
tance. 
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l\Ir. Marshall: I had one thing to add to that but I will 
put that up-
Court: ·when you get it in shape, you can put it here. 
CECIL M. RICKETT 
called as a witness by the plaintiff, being duly sworn, testi-
fied as follows : 
DIRECT EXAMINATION 
By Mr. Marshall: 
Q. Please state your name and position¥ 
A. Cecil M. Rickett, Superinteudaut of equipment, Citizens 
Rapid Transit. 
Q. Mr. Ricgett, are you familiar with the dimensions of 
Bus Number 69? 
A. Yes, sir. 
Q. Of the Citizens Rapid1 Transit Company! 
A. Yes, sir. 
Q. ·wm you state the length of that bus 1 
A. The length of it is 28 foot 2 inches. Q. 28 feet 2 inches? 
A. Yes, sir. 
Q. The height of that bus f 
page 33 ~ A. Nine foot, two inches. 
Q. And the width of that bus? 
A. Seven foot, 11 and a half inches. 
Mr. Jones : No questions. 
FRANKL. GARNER 
• .. I 
called as a witness by the plaintiff, being dulv sworn, testi-
fied as follows : · 
DIRECT EXAMINATION 
By Mr. Marshall: 
Q. State your name? 
A. Frank L. Garner. 
Q. :M:r. Garner, by whom are you employed 7 
A. Citizens Rapid Transit Company . 
. Q. By whom were you employed on November 12, 19461 
A. Citizens Rapid Transit. 
Q. In what capacity are you employed by that company? 
A. Bus operator. 
Q. On November 12, 1946, were you the driver of a bus 
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involved in an accident with a trailer tractor being driven 
by Mr. Johnny F. McKay at the intersection of ·west AYe-
nue and 24th street f 
A. Yes, sir. 
Q. What was the number of that bus 1 
A. 69. 
Q. What time of the day did that accident occur? 
A. Around 10 :20, between 10 :15 and 10 :20. 
Q. In the morning 7 
page 34 r A. Yes. 
Q. ·what were the weather conditions f 
A. Clear. 
I 
. i 
Q. What were the conditions with reference to being wet 
or dry? 
A. Dry. 
Q. On what run were you at that time f 
A. From C & 0 to Hilton. 
Q. Will you state to the jury, review to the jury, commenc-
ing with your run at the C & 0, the facts and circumstances 
involved in this accident Y 
A. Begin at C & 0, well I left C & 0 10 :15, come on up the 
hill, second gear. As I turned off 23rd on West Avenue I 
put her in high gear; went along at 10 or 12 miles an hour. 
About 60 or 65 foot before I reached 24th Street I noticed 
downhill this truck coming up the hill. Judging the same dis-
tance I was. 
Q. Same distance from what f 
A. From the intersection as I was, about 60 or 65 foot 
coming up the hill. 
Q. Same distance from the intersection of 24th Street and 
West A venue. 
A. Yes, sir, and I looked to the right, see how everything 
looked coming from the right. 
Q. Let me interrupt you right there. You say 
page 35 ~ when you were about 60 or 65 feet from the inter-
section of the vVest Avenue and 24th Street, you 
saw this truck coming up 24th Street from River Road to 
vVest A venue? 
Mr. Jones: He didn't say it quite that way. I thought 
you were going to let him relate the circumstances now. You 
better put it in the form of a question rather than undertak-
ing to sum up what he has said. 
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Q. From what direction was the trailer truck comingf 
A. Truck coming from the River, going east. 
Q. Going towards what street 1 
1 
A. Coming toward West, West A venue. 
Q. At the time you saw it, about how far was the truck 
from the intersection of 24th Street and ·west Avenue Y 
A. I judge about- the same distance I was, about 60 or 65 
foot maybe. · 
Q. vV ere there any buildings on the west side of vV est Ave~ 
nue between 23rd Street and 24th StreeU 
A. No. 
Q. vV as there anything to obstruct your view of seeing the 
truck to which you have just referred¥ 
A. No. 
Q. At the time, state to the jury when you changed from 
second to high gear. 
A. Just as I come around from 23rd into West Avenue. 
Q. At the time you saw the truck, at approxi-
page 36 ~ mately what speed were you travelingY 
A. Around 10 or 12 miles an hour. 
Q. At that time, what speed do you estimate the truck was 
makingY 
A. I judge he was running about the same. 
Q. Now, from tliat point, what did you do, Mr. Ga:rned 
A. I looked to my right to se~ if anything was coming the 
other way on 24th going east. Everything was clear that 
way and I was proceeding on and just about after I entered 
the intersection of 24th Street and vV est, I noticed around 
to my left a little and this truck he was right up almost at 
the bus, about six or eight foot from me right facing the 
driver's seat, coming Tight toward me and then he cut to the 
left and throwed the right hand front of his truck into the 
side of the bus. 
Q. At the time of the impact, between the bus and the 
truck, where was the front of the bus with reference to the 
intersection of West Avenue and 24th Street f 
A. About three foot north and about a foot-. 
Q. There foot north of whatf 
A. Of the intersection of West and 24th Street. 
Q. ,vhat part of the intersection? 
A. Middle intersection. 
Q. Abo11t three foot north of the middle of the intersec-
tion °I 
A. Yes. 
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page 38 ~ Q. Of 24th Street a11d -west Avenue Y 
A. That's right. 
Q. What part of the bus ",as struck? 
A. About three or four foot from the front back on the 
A. Left hand side of my bus. 
Q. ·what part of w· est A venue "'."as your bus in as it ap-
proached the intersection of "\Vest A venue and 24th Street l 
A. "\Vhat part of ,vest Avenue1 
Q. Yes, sir. 
A. A.bout a foot over on the right from the middle of "\Vest 
Avenue. 
Q. A foot to the right f 
A. Left ha11d side of my bus. 
Q. You have stated that at the titne you first saw the 
truck, you were g9ing about 10 to 12 miles an hour f 
A. Something like that. 
Q. From that time to the time of the accident, how fast 
were you going¥ 
A. Going about the same speed. 
Q. ,vhat part of the trailer tractor struck the bus f 
A. Right hand front fender on the right hand front side. 
Q. Of the trailer tractor struck the bus f 
A. Yes, sir. 
Q. At the time of the impact behveen the two 
page 38 ~ vehicles, where was your bus with referehce to 
the center-line of ,vest A venue Y 
A. About a foot over on the right. 
Q. ·what patt of yottr bus was a foot over on the right? 
A. The left side. 
Q. After the impact, what happe11ed to your bus? 
A. ·when he struck the bus, glancing blow, he knocked it 
up on the sidewalk right at the corner. 
Q. Up on what sidewalk Y 
A. Over on the right, what you call it, the northeast I 
reckon. 
Q. Sidewalk and then what happened? 
A. ,v ell, it was heading right straight for the corher of 
the building. I got control enough of it to turn left and go 
down the sidewalk. 
Q. Did you lose any control of it as a result of the im-
pact? 
A. Yes, sir. 
Q. Did your bus actually strike the building the-re on the 
north-east corner i 
42 Supreme Court of Appeals of Virginia 
Frank L. Garner. 
A. No, didn't strike the building. 
Q. ,Yhere did it go? 
A. I'd say when I stopped about 40 or 50 foot down the 
sidewalk between the building and the line of auto'mobiles 
parked along there. 
page 39 r Q. Do,vn which sidewalk? 
A. On the right hand side Vv est Avenue be-
tween 24th and 25th. 
Q. And how far did you say? 
A. About 40 or 50 foot I reckon from the curbing. 
Q. To what? 
A. Down the sidewalk. 
Q. From the curb to what, what part of your bus Y 
A. About the rear end of it. I judge somewhere around 
that distance. 
Q. After the accident, did you have, did hear any conver-
sation between Mr. l\:IcKa.y, the driver of the trailer truck 
and-strike that. w··as the accident investigated by an offi-
cer? 
A. Mr. Thomas, yes, sir. 
Q. Is that Sergeant Thomas? 
A. Sergeant ~homas. 
Q. About how long after the accident was it that he 
arrived? . 
A. I suppose about five minutes. 
Q. Did Mr. Thomas inquire of you as to the accident, Ser-
geant Thomas? 
A. He didn't say much about ho·w it happened. 
Q. -what did he ask you Y 
A. He asked me how it happened and I told 
page 40 ~ him just about how it did. 
Q. Do you know whether Sergeant Thomas also 
talked with Mr. McKay, the driver of the trailer tractor¥ 
A. Yes, he talked with him too. 
Q. Did you hear any of that conversation Y 
A. I heard him. I heard the truck driver tell hi:m he never 
see the bus at all until he ,,:ras almost on top of it and he was 
too close to stop. 
CROSS EXAMINATION 
By Mr. Jones: 
Q. How long have you resided in Newport News, Mr. Gar-
ner? 
· J. F. McKay, et al., v. Citizens Rapid Transit Co. 43 
Frank L. Garner. 
A. I have been on the peninsula apout 36 years. 
Q. Sir? 
A. About 36 years. I don't live in Newport News. I live 
in Hampton. 
Q. How long had you worked for the CRT Company 
at the time of the accident? 
A. I been driving a bus about when the accident happened 
about six or seven years. 
Q. You had been in their employ for some ti.me Y 
A. Before that I drove a street car. 
Q. How old are you now? 
A. 58. "rm be 58 this coming June or 57. 
Q. Leaving the C & 0 Station and proceeding up 24th 
Street-
page 41 }- A. 23rd I come up. 
Q. 23rd Street. I believe you stated you were 
proceeding ten or 12 miles an hour. Was that in first gear 
or-
A. Coming up the hill I wasn't going that fast. 
Q. You weren't Y How fast did you go up the hill! 
A. Go up the hill in second gear. 
Q. How fast do you run in second gear 7 
A. About seven or eight miles. 
Q. And as you got to West A venue you then changed 
your-
A. Shifted into third as I come around the corner. 
Q. You think coming up the hill is six or seven miles? 
A. Something like that. 
Q. You have a speedometer on those buses? 
A. No, sir. 
Q. No speedometer? 
A. Wasn't on that one. Wasn't any on that one. 
Q. None on that. So that this estimate of yours is one 
of your own estimate without reference to any speedometer Y 
A. That's right. 
Q. That bus was not equipped with a speedometer Y 
A. The speedometer was out of order; wasn't working. 
Q. When you turned into West A venue, you then shifted 
into high gear Y 
A. That's right. 
page 42 }- Q. You ran from second to high. How many 
gears have you got on those buses? 
A. Three gears. 
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Q. And then you came up '\Vest A venue artd, how long docs 
it take you to ~ain any momentum ·on those buses f 
A. Don't talrn long. 
Q. After you change gears 1 
A. Mter change gears 1 
Q. You pick that up in a hurryf 
A. Yes, sir. 
Q. As you .ca.me across the block the1·e, you say you saw 
this bus at some distartce, this truck at some distance~ 
A. Yes, sir. 
Q. Of course you looked across this field? 
A. Looked across the corner. I could see him coining up. 
Q. Yes, and you were over, were you, if I understood you, 
on the right hand side of the road in the direction which you 
were going an<;} about a foot frorn what you ter'tln to be the 
center line of West Avenue! 
A. Yes, sir. 
Q. ·when your bus in, in what you tenn, high gear, what 
is the best speed you can make? 
A. I don't know. I never have rurt it fastest speed. 
Q. You never drive tnore thart 12 miles an hourt 
page 43 ~ A. Not more thatt that in the city. 
Q. Not more than that in the city¥ 
A. 10 or 12 or probably 15 in sotne places. 
Q. Ought to have a photograph of that bus and bmv far 
do you say you estimate you were from the corne·.r when you 
sa w-,vas it 63 feet¥ 
A. About 60 or 65 foot. 
Q. 60 or 65 foot. So you !lad pi'oceeded about two thitds 
of the block, thereabouts f 
A. I suppose so. 
Q. Yott caict1lated that the speed you were going a11d the 
speed the truck was going, that you would reach the inter-
section fit-st; did you? 
A. Yes, sir. I was at the right and I had the right of way 
and I was thinking he would slow down and watch for tne 
coming. 
Q. How fast w·as he coming1 
A. I judge he was running the same speed I was. 
Q. And rou looked to your right, that is. up 24th Street f 
A. Thats right .. 
Q. But you couldn't see up 24th Stteet because of the 
buildings that were there! 
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A. The buildings weren't there then. 
Q. No building there? 
page 44 r A. Not right on the corner. 
Q. They hadn't moved the Commissioner of 
Fisheries Building, had they¥ 
A. That's back far. 
Q. You could sec a distance but you couldn't see back 
there until you got beyond the Commissioner of Fisheries? 
A. No. 
Q. You talked with Mr. Thomas and with Mr. McKay in 
your bus, did you noU 
A. I don't think :Mr. McKay would come in my bus. 
Q. You don't remember that Y 
A. I think :Mr. Thomas was talking to him out there on 
the street near the truck. 
Q. You don't think :McKay got in the truck and Mr. 
Thomas talked with you two gentleman together! 
A. Don't remember llim getting into my bus. 
Q. Did you telephone for a tractor of your company to 
come and get your bus out of this predicament? 
A. I didn't telephone myself. Fellow come out there of 
TV arwick Hotel there and told me he called up, Mr. Carrier. 
Q. Mr. Carrier. Your company sent someone there before 
Mr. Thomas got there. Do you remember thaU 
A. Yes, sir. 
Q. vVho drove the-
A. Not with another bus. 
page 45 r Q. No, I mean something to pull you off? 
A. No. 
Q. Did you back out of there f 
A. My bus was setting right there in the same place when 
]\fr. Thomas got there. 
Q. And was the trailer truck setting in the same place too? 
A. Yes, sir. 
Q. Neither had been moved wl1en Mr. Thomas came? 
A. Neither one. 
Q. But that was about ten minutes after the accident 
would you say? 
A. About five or ten minutes. 
Q. Five or ten minutes. You didn't apply your brakes f 
A. I did after I got control of the bus, as soon as I could. 
I had to apply the brakes or I didn't know where I would 
have went. 
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Q. You applied the brakes just before you stopped? 
A. Yes, sir. . . 
Q. You didn't apply any brakes before entermg the m-
tersection? 
A. No. 
Q. You did tell Mr. Thomas, did you not, that you stepped 
on the ga.s to get through there, thinking you could avoid 
this man? 
page 46 ~ A. When I see him so close to me, I speeded up 
a little. Thought maybe I'd clear him. 
Q. You saw him so close to you, you sped up and then you 
did step on the gas Y 
A. Slightly. 
Q. Slightlyt 
A. Yes. 
Q. You gained some momentum f 
A. Little, not so much. 
Q. You said, I believe, that when Sergeant talked with you, 
he talked with you, he didn't say so much. Wasn't he in-
vestigating it and getting a statement from you? 
A. He didn't get so much statement from me. 
Q. You didn't do much talking to him Y 
A. No, he asked me how it happened and all like that. 
Q. That's what I mean. 
A. But I made a report of it after I got off work. 
Q. You told Mr. Thomas your version, about the same 
thing as you said here this morning, is that right¥ 
A. That's right. 
Q. ·when Mr. Thomas was there, was there any bystanders 
who made any statement f Don't tell us what the statement 
was, if there were any, as to whether they saw the accident 
or not. 
A. I don't think so. 
Q. You didn't have any witness there at that 
page 47 ~ time?. 
A. No. 
Q. Mr. Thomas make some measurements there¥ 
A. Not while I was-not while I was out there with him, 
I don't think. 
Q. Did he step off any distances? 
A. He might have. I didn't see him. 
Q. You didn't notice that Y 
A. No. 
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RE-DIRECT EXAMINATION 
By Mr. Marshall: 
Q. Mr. Gamer, you say there were no witnesses who were 
bystanders. Did you have any passengers on your bus f 
A. I had some passengers on my bus. 
Q. ,vas Mr. Anderson, who is here this morning, a pas-
senger on your bus? 
A. Yes, sir, but I gave them transfers and all of them got 
off and walked up 25th and Washington and got on another 
bus. 
SERGEANT~D.THOMAS 
called as a witness by the plaintiff, being duly sworn, tes-
tified as follows: 
DIRECT EXAMINATION 
By Mr. Marshall: 
Q. Sergeant, please state your name and occupation? 
A. J. n. Thomas, Detective Sergeant, Police Department 
of Newport News. 
Q. Were you connected with the Detective Department on 
November 12, 1946? 
page 48 ~ A. No, I was not. 
Q. What was your position at that time? 
A. Motorcycle officer, traffic officer for the Traffic Bureau 
in the police Department of Newport News. 
Q. On November 12, 1946, did you have occasion to inves-
tigate an accident which happened at the intersection of 
,vest Avenue and 24th Street? 
A. I did, sir. 
Q. What vehicles were involved in that accident? 
A. CRiT Bus and a tractor-trailer truck, flat trailer used 
in hauling tobacco I believe at that time. 
Q. About what size was that tractor-trailer. Take first the 
trailer portion; that is the trailer part. About what length 
would you say that was? 
A. I don't know much about those trailers. I'd approxi-
mate . 28 foot I imagine. Somewhere in that neighborhood. 
Q. And the cab portion, the tractor portion, the front part T 
A. Overall length about probably 16 foot. 
Q. About what height? 
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A. Cab was probably eight, eight and a half, 11ine foot 
high to the top of the cab. 
Q. Do you recall whether or not that trailer tractor was 
carrying a load! 
A. "\Vas empty. 
page 49 ~ Q. It was empty .at that timef 
Yes, sir. 
Q. ·wm you. state to the jury please sir the result of your 
in vestiga tion1 
A. Yes, .sir.:. November 12, 1946, at 10 :20 a.m., I investiga-
ted this accident- at the intersection of 24th Street and vV est 
A venue. Arriving at the scene of the accident, I learned 
that Mr. F. L. Garner was operating the CRT bus and 
,Johnny F. McKay was the operator of the truck, tractor-
trailer truck. I talked to these two men in the presence of 
each other and ·Mr. Garner stated in the presence of McKay 
that he was traveling north on West Avenue 3:t about 10 or 
15 miles an hour. 
Mr. Jones : Are you reading from something T 
A. No, sir. I'm not reading. I'm referring to this. (Indi-
cates notes). This has been three years now. 
Mr. Jones: All right. 
Q. You are ref erring to the notes that you made °l 
A. Yes, sir. 
Q. At the time f 
A. Yes, sir, this is my original notes I made. 
Mr. Jones: They are your original notes? 
A. Yes, sir. 
Court: You may refer to them. 
A. That he was about a bus length from the in-
page 50 ~ tersection of 24th Street traveling north when he 
saw the tractor trailer truck traveling east on 24th 
Street in the no hundred block about 50 feet from the in-
tersection and also that he noticed the truck was not attempt-
ing to stop so he continued forward and stepped on the gas 
and pulled to his ·right and did not apply his brakes, attempt-
ing to get away fro·m the truck. 
Q. That is the truck did not stop? 
A. The truck did not stop~ He did not stop. Mr. Garner 
II 
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stated that he stepped on the gas and pulled to his right io 
avoid the truck. McKay stated that he was traveling east 
on 24th Street at about 15 miles per hour. As he approached 
the intersection he looked to the left and he seen a car com-
ing south on "\Vest Avenue. This car appeared to pull to the 
right so he continued on into the intersection and did not see 
the bus and didn't look to the right. 
Q. Did not look to his right? 
A. Didn't look to the right and didn't see the bus until 
about the moment of impact. The point of impact which was 
shown to me by the drivers of the two vehicles fro'm the dirt, 
debris and so forth on the street was about nine feet south 
of the imaginary curbline and 21 foot from the west imagi-
nary curbline. After the impact, the truck was sitting, they 
said the position it stopped after the impact and it was 12 
foot north of the curbline with tl1e tractor headed in the 
north and the trailer in a notheasterly direction. 
page 51 ~ The rear of the bus was about 42 feet north of the 
curbline and sitting in the center of the east side-
walk in front of the vVarwick Hotel on the sidewalk. Damage 
to the bus was on the left side of the bus beginning about 
three foot to the rear of the front of the bus and extending 
down to approximately the center of the bus. There's a hole 
there near the front of the bus about three foot back, about 
a foot long. Damage on the truck was on the right, from the 
right to the left of the center, of the right fender, bumper, 
grill, radiator and fog lights. That was most of the damage 
was in the front, centered on the front of the truck. There 
was a lady riding on this bus. She stated in the presence 
of the driver she was sitting directly behind the operator of 
the bus on the side-seat which runs the length ways of the 
bus and directly in front where the impact, direct impact 
of the accident occurred on the side of the bus. She was in-
jured and carried to Doctor Tyler's office in the Medical 
Arts Building by Mr. ,v. N. Hickey who ·worked for C & 0 
and Doctor Tyler examined Mrs. Patrick and he stated that 
she suffered from shock, as far as he could tell at that time. 
Of course, I understand that other injuries turned up· later. 
I don't know about those. 
Q. Sergeant, as I understand your testimony, that when 
that Mr. McKay, the driver of the trailer tractor truck-
A. Yes, sir. 
Q. Stated to you that he never looked to his 
page 52 ~ right-
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A. That's exactly right. 
Mr. Jones: .A.nd wait a minute. He didn't say never. 
Yon 're undertaking to put in this witness' mouth language 
that he didn't give us. 
Q. ·wm you state to the jury what Mr. McKay, the driver 
of the trailer tractor truck stated to you relative to whether 
or not he looked to his right and relative to whether or not 
he ever saw the CR,T bus? 
A. Mr. McKay stated that he also stated-Mr. McKay 
also stated that he didn't look to the right. 
Q. Did not look to the right T 
A. That's right, did not look to the right and he saw the 
bus only at the moment of impact. 
:Mr. Marshall: That's all I have to ask. 
CROSS EXAMINATION 
By Mr. ·woltz: 
Q. Sergeant Thomas, maybe I misunderstood you. Did 
you say the point of impact was nine feet south of the south 
curbline of 24th 1 
A. No, sir, the point of impact was nine feet north of the 
south curbline. 
Q. Nine feet north. I understand you to say south. I knew 
if you did it was a mistake. 
A. It was north of the south curbline. In other words, it 
was in the intersection. 
·Q. ,,7hat 's the speed limit at that intersection? 
page 53 ~ A. The speed limit there would be 25 miles an 
hour. 
Q. At that time? 
A. That's right, at that time. 
Q. There were no stop signs on either section of the 
corner? 
A. No stop signs at all. 
Q. Did you at the time or shortly after the accident make 
a diagra·m of the position of the car? 
A. Yes, sir. I believe so. I don't have it with my report 
here but I believe that I did draw a diagram of it I usually 
draw one of the scene of the accident but I'm not sure. 
At this time, Mr. \Voltz handed l\Ir. :Marshall a diagram. 
J. F. McKay, et al., v. Citizens Rapid Transit Co. 51 
8ergeOJ1it J. D. Thomas. 
Court: It's been agreed here, Sergeant, that 24th Street 
is 30 feet wide and ·west Avenue is 44 -feet wide. That's 
correct? 
A. Yes, sir, approximately. May be six inches difference. 
Court: What quarters~ction of the intersection then did 
this collision take place in? 
A. The accident took place, I'd say in the south, approxi-
mately in the center of West Avenue about nine feet north 
of the south curbline. That would put it in the southerly 
half of the intersection. I believe it was 21 foot fro·m the west 
imaginary curbline and nine feet south of the imaginary 
curbline. I'd say from the southerly half of the 
page 54 ~ intersection approximately center of ·west Ave-
nue. 
Q. Your investigation disclosed the bus had actually gone 
into the intersection nine feet? 
A. Yes, sir. 
Q. It and the trailer tractor job had traversed into the 
intersection 21 feet? 
A. From the measurements. 
Q. Look at this, Sergeant. See if that is the diagram you 
made at the time of the accident or shortly thereafter? 
A. No, sir. 
Q. Not yours? 
A. Not my drawing. I'm a little bit neater. I didn't draw 
it. It's not my drawing. 
Q. Where did you talk with the two drivers Y 
A. In the CRT bus. We went inside and then we got 
outside for them to show me where the point of impact. 
Q. And Mrs. Patrick was in the bus at the same time until 
someone took her to the hospital, to the doctor? 
A. Yes, sir. 
Q. You say the bus driver said he didn't make any at-
tempt to stop at all until after the impact was over, until 
-after the collision was over f 
A. Mr. Garner stated he saw this, as entered the inter-
section of 24th street headed north on West A venue, he saw 
this trailer truck traveling east at approximately 
page 55 ~ 50 foot from the intersection and it appeared to 
him it wasn't going to stop. He stepped on the gas 
and pulled his truck to the right to avoid the truck. 
Q. Did he say anything to you about the speed of the 
truck? · 
A. Didn't state anything about the speed of the truck. 
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Q. Did state his speed was 10 to 15 miles per hourf 
A. Ten to 15 miles per hour. 
., 
Q. You ·found no skid marks froiu either vehicles s11ow-
ing the application of brakes f 
A. Both operators stated they didn't apply the brakes. 
Q. "\Vere ther~ ,any skid marks made from the tractor which 
indicated it had ·been pushed around or not Y 
A. I don't think so, no sir, because if they had been there 
may have been a slight skid. I don't think it was much be-
cause if it was I would have noted it in my report. 
Q. Any skid marks from the bus being shoved without its 
wheels rolling f 
A. No, sir, the bus appeared to have traveled in a straight 
course. 
Q. Did you see any other passengers on the bus at that 
time? 
A. I tried to get the names of witnesses at the time and 
I couldn't get any witnesses at all. I couldn't get the names 
of any witnesses. There was quite a turmoil on 
page 56 ~ the scene and by the time we got it straightened 
out and find out who the drivers were-
Q. Do you know where Mr. Hickey came from, the party 
that took Mrs. Patrick to the doctor? 
A. No, sir, I don't know. 
Q. Do you know how long the bus is t 
A. No, sir. 
RE-DIRECT ~~MINATION 
By Mr. Marshall : 
Q. Sergeant, there are two points I'd like to ask you ques-
tions about. The point of impact, when you referred to the 
point of impact, I presume that you mean the point where 
the two vehicles came into contact with each other 1 
A. That's right, sir. ' 
Q. That point of impact, you have testified, you believe . 
from your examination to have been 21 feet east of the east-
erly curb of West Avenue! 
Court: No, e1st of the west curb. 
A. East of the west curb. 
Q. East of westerly curb of ,Vest A venue t 
A. Yes, sir. 
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Q. If that curb were extended across-
A. Imaginary curbline. 
Q. And approximately nine feet north of the imaginary 
southerly curbline of 24th Street 1 
A. That's correct. 
page 57 ~ Q. Now Mr. Woltz asked you if under those 
circumstances the bus would have gone into the 
intersection nine feet. You said yes but actually is it not a 
fact that the point of impact was on the side of the left hand 
side of the bus covering-it was approximately three feet 
or four feet from the front of the bus and covered an area 
to the rear of the bus about one or two feet Y 
Mr. Woltz: The witness is Mr. Marshall's witness and he 
can ask him-
Court : I think the question is leading and sustain the 
objection. 
Q. Where was the damage to the CRT bus resulting from 
this collision Y 
A. The damage beginning about three foot from the front 
of the bus and extending to approximately the center or little 
past the center of the bus, towards the rear. 
Q. Towards the rear f 
A. Right, sir. 
RE-CROSS EXAMINATION 
By Mr. ·woltz: 
Q. The driver has admitted his bus never came to a stop 
until it got to the position you found iU 
A. Yes, sir. 
Q. At the ti)ne of the impact, his bus was still in motion t 
A. Yes, sir. 
page 58 ~ Q. Going across the bow of the truck? 
A. Correct. 
Q. So that the damage which you described as being back, 
force that might have been there, is that correct? 
came from the forward motion of the bus as well as any other 
A. ,ven, it would seem so. I'm not in a position to say 
definite but it seems so. 
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called as a witness by the plaintiff, being duly sworn, testi-
fied as follows : 
DIRECT EXAMINATION 
By Mr. Marshall: 
Q. State your name? 
A. Charley H. Anderson. 
Q. Age. 
A. 28. 
Q. Mr. Anderson, where are you employed f 
A. Newport News Shipyard. 
Q. ·where were you employed on November 12, 1946? 
A. Newport News Shipyard. 
Q. Have you any connection of any kind whatsoever with 
the Citizens Rapid Transit Company? 
A. No, sir. 
Q. "\Vere you on a bus of the Citizens Rapid Transit Com-
pany involved in an accident on November 12, 1946, at the 
intersection of West A venue and 24th Street f 
A. Yes, sir. 
page 59 h Q. Who was the operator of that bus Y 
A. Feliow back sitting over there. I don't know 
his name. 
Q. This gentleman here (indicating)? 
A . .Yes, sir. 
Q. Mr. Garner. "\Vas he the operator of the bus? 
A. Yes, sir. 
Q. About what time did the accident occur? 
A. I don't remember what time it was. 
Q. "\Vhat time of the day, generally? 
A. I'd say 10 :30 because when I got off the train you see 
I caught this bus. 
Q. ,Vhere were you sitting on the bus? l 
A. Sitting on the right front seat running horizontal with 
the bus. 
Q. You mean by horizontal running fro.m front to rearf 
A. That's right. 
Q. On the right horizontal seat of the bus Y 
A. That's right. 
Q. In which direction were you facing as you were sitting 
on that seat? 
A. Facing toward the river. 
J. F. 1\'IcKay, et al., v. Citizens Rapid Transit Co. 55 
C. JI. Andersoff-. 
Q. ·wm you state to the jury and to the Court what you 
saw leading up to that accident? 
A. You mean-
page 60 } Q. Let me ask you this. Is the bus on which you 
were· riding-in which direction was it being 
driven? 
.A. The bus was going north. 
Q. Between what streets? 
A. 23rd and 24th. 
Q. At what speed was it being driven? 
A. I'd say 12 to 15 miles. 
Q. What portion of West A venue was the bus in as it ap-
proached the intersection of West Avenue and 24th Street? 
A. What position 7 
Q. What part of vVest Avenue was the bus in as it ap-
proached the intersection of West A venue and 24th Street? 
A. I'd say it was a foot on the right of the center. 
Q. Which part of the bus was a foot on the right of the 
centert 
A. The left. 
Q. The left hand side of the bus? 
A. Yes. 
Q. Could you-did you see any vehicle approaching West 
.A .. venue on 24th Street from the direction of the river Y 
A. Nothing but the trailer. 
Q. The whatY 
A. The truck, trailer truck. 
Q. Trailer truck. Was that the trailer truck that was in-
volved in the accident? 
page 61 } That's right. 
Q. When did you first see the trailer truck 7 
A. About a half block or 90 feet. 
Q. 90 feet from what poinU 
A. From the intersection. 
Q. Of what? Intersection of what? 
A. Of 24th and West Avenue. 
Q. At the time, about what do you estimate the speed of 
the bus wast 
A. Probably the same thing-the bus? 
Q. Yes. 
A. About 12 to 15 miles an hour. 
Q. And at the same time, what do you estimate the speed 
of the trailer tractor was. Y 
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A. I couldn't say. Probably looked to me like about the 
same thing. 
Q. At that time, about what distance was the trailer trac-
tor from the intersection of 24th and \Vest A venue! 
A. Probably half a block. 
Q. About the same distance f 
A. Same distance as the bus. 
Mr .. "\Voltz: He hasn't said that. 
Court: . I think that the answer is improper and will strike 
it. You gentlemen diregard that. 
· Q. At that time, when you first saw the trailer 
page 62 ~ tractor, you have testified it was about a half a 
block from the intersection of Yv est A venue-of 
. the intersection of "rest Avenue and 24th Street f 
A. Yes. 
Mr. ·w oltz: I didn't hear him testify to that. 
Court : He said that. 
Q. At that time, what distance was the bus from the in-
tersection of 24th Street and "\Vest A venue t 
A. I say pretty near the same thing. 
Q. All right, sir. ·was there anything to obstruct your view 
from the seat in which you were sitting, your view of the 
approaching trailer tractort 
A. Nothing but the cars on "\Vest Avenue and I could see 
over the top of those. 
Q. State whether or not from that point, state whether or 
not you continued to see the trailer tractor? ' 
Mr. Jones: That is leading, if your Honor please. I think 
the question should be reframed. 
A. I don't understand that. 
Court : He said he didn't understand the question. 
:Mr. Marshall: I'll withdra1w that question. 
Q. ·what happened frOilll the time you saw the trailer trac-
tor up to the time of the accident¥ 
A. They just kept approaching each other. 
Mr. Jones : Couldn't hear you. 
page 63 ~ Court: He said they just kept approaching 
each other. 
Q. ,vhen you say "they" what do you mean by "they" t 
A. The bus kept going and the frailer was coming, trailer 
kept on up the hill. 
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Q. Did the trailer stop? 
A. No, sir. 
Q. Did the trailer tractor slow down 1 
A. Not that I know of. 
Q. "\Vere you looking at it 7 
A. Yes, sir. 
Q. How long were you looking at it? 
A. I was noticing it all the way. 
Q, All the way to whaU 
A. Until it hit. 
. IN 
Q. Assuming that the intersection is composed of the im-
aginary prlon,ga,tio·n of th~ respective curbs, state to the 
jury which vehicle entered the intersection of West A venue 
and 24th Street first, if either vehicle did Y 
A. I'd say the bus did. 
Q . .A.pproxi.µiately how much wo11ld you say? 
A. I'd say approximately three feet. . , 
Q. At the time of the impact between the two vehicles, will 
you state where the front of the bus was Y . 
A. The front of the bus was about three feet over the cen-
ter of the intersection. 
page 64 r Q. And where was the bus with reference to 
the center line of West Avenue? 
A. He was about one foot over the center line. 
Q. Which way oved 
A. On the right. 
Q. To the right. 
A. On the right. 
Q. What part of the bus was struck Y 
A. The left side just beyond the front wheel, as far as I 
could see. · 
Q. After the impact of the two vehicles, what happened to 
the bus? 
A. It shot out on the sidewalk between the cars parked 
on the street and bqilding. 
Q. And where did it come to ll, stop 1 
A. Up on the sidewalk after it got completely up on the 
sidewalk. 
CROSS EXAMINATION 
By Mr. Jones: 
Q. How long have you lived in Newport News, Mr . .Ander-
son? 
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A. Eight years. 
Q. And on this bus that day, you were going to your home 
or to wo-rk? 
A. I was going home. 
Q. You see Sergeant Thomas there? 
page 65 r A. No, sir. Soon as the bus hit and he, the 
driver take my name, I got off the bus and me and 
my wife went uptown for another bus. 
Q. He took your name and since then you have gone over 
your testimony witl1 1\fr. Blalock or l\Ir. Marshall, have you? 
A. Yes, sir. 
Q. How frequently have you talked with them? 
A. Sir? 
Q. How frequentlv have you talked with them? 
A. I've talked with them a couple of times. 
Q. You didn't know Mr. Garner, the driver, before? 
A. No, sir. 
Q. Coming up 23rd Street to ·west Avenue, you were sit-
ting up in the front part of the bus. Many passengers on 
there? 
A. It was a few colored people in the back but it was 
only-I don't remember what was any more than me and my 
wife and baby and the lady that got hurt. 
Q. Lady that got hurt. Now you tell the jury that after 
yon turned into vVest A venue, proceeding from vVest A venue 
on ,,, est A venue from 23rd to 24th Street you observed a ve-
hicle coming up 24th Street which turned out to be a truck 
and trailer? You couldn't see the trailer from where you 
were sitting? 
A. Yes, sir. 
page 66 ~ Q. Not withstanding the fact, did you know that 
24th Street there falls off from West Avenue t() 
the River Road 20 feeU Quite an incline there, isn't iU 
A. Yes, sir. 
Q. How far away from t.he intersection was this truck and 
trailer when you first saw it? 
A. I say about a half a block, as I said before. 
Q. How long is a block there f 
A. I don't know bow long a block is. Say approximately 
90 feet. 
Q. The block is 90 feet or you saw the traile·r 90 feet away? 
A. Probably 90 feet. 
Q. And that was after you had turned from 23rd into West 
Avenue! 
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A. Yes, we were on West A venue. 
Q. You were on West A venue 7 
A. Yes. 
Q. Now these distances, I assume you of course didn't 
measure? You just approximate, giving us the best of your 
recollection? 
A. Yes, sir. 
Q. The best of your recollection, you left there and didn't 
make any measurements at alU 
A. No, sir. 
page 67 ~ Q. No occasion for you to make any measure-
ments. When you saw this tobacco truck, did you 
make any estimate of how far your vehicle, the passenger 
bus was from the Warwick Hotel there or the 24th Street f 
A. You mean from the intersection? · 
Q. From the intersection, yes . 
.A. I'd say probably the same distance. 
Q. You say probably the same distance, about 90 feet? You 
don't lmow? That's just an estimate? 
A. Just an estimate. 
Q. No reason for you to have made any estimate at that 
time, was iU 
A. No, I didn't think about measuring nothing like that. 
Q. And I mean to say though when you saw the vehicle 
coming up there, there was no occasion for you to have made 
any mental calculation as to either one, was there? 
A. No, sir. 
Q. You didn't. ,vhen did you undertake to conclude that 
the bus was in one position and the truck was in ~nother? 
Wben did you undertake to work that out? 
A. One position? 
Q. When did you undertake to make the estimate as to 
where the bus was and where the tobacco truck was? 
A. They just looked that way from where I was. 
page 68 ~ Q. They just looked that way. You were sitting 
pretty close to the driver, were you not f 
A. Yes, sir, on the right side of him. 
Q. Just a few fee·t back of him? 
A . .Yes. 
Q . .And you saw the truck continue and the bus was con-
tinuing. You made no remark to the driver about it. You 
didn't anticipate any trouble, did you Y 
.A. No, sir. 
Q. The brakes were not applied on the bus, were they? 
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A. Not that I know of. 
Q. You were sitting theref 
A. I don't kn<JW whether-
Q. Any horn sounded by him Y 
A, No, sir. 
Q. Now, considering the intersection and which is a square 
approxim~tely, what did I understand you to say as to how 
far the -.bus had proceeded into the intersection before it was 
hitf .. 
A. I ~ay three foot. 
Q. Three feet. It had crossed, it had poked its no~e in just 
three foot 1 · 
A. I say approximately. 
Q. And how far had the truck proceeded into the inter-
section at that time? 
page 69 ~ A. I couldn't say because it just kept approach-
ing see. 
Q. What-. 
A. I couldn't say how far because it just kept approach-
ing to the bus, see f 
Q. That's right~ I understand that. Here "s the inter-
section between these two desks (indicating). According to 
your testimony, the passenger bus came up here and it was 
in the intersection three feet and over on the-that section 
which the bus was to cross, the bus being on that side (indi-
cating) and had come in three feet. How far had the tobacco 
truck come at the time that the bus was three feet in the 
intersection Y 
A. I qon 't know. 
Q. Why do you know-the bus was only three feet in the 
intersection i 
A. I didn't say it was. I say it looked that way to me 
approximately. 
Q. You were looking at this other vehicle. You couldn't 
tell us whether that was in the intersection or not Y 
. A. No, I was just looking at the top of it at the time. 
Q. The top of it is right in the forepart of it, is:q 't it 1 
A. Yes, sir. · 
Q. Right over the edge of it, isn't iU 
page 70 ~ A. Yes, sir. 
Q. You could see that. How far away from you, 
·where you were sitting would you say it was! 
A. I couldn't say. 
Q. Ten feett 
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A. I don't know how far ,it w·as. 
Q. You don't kno,t ivhether it "ras hi the intersection or 
not, do you Y 
A. I know it was coming on up to the btls. 
Q. Oh, yes. 'fhere woulqn 't have been a ctlllisfo:h if it 
liadh ~t bb:rtte tip to the hrts. Tliefi it h.ad co!trie into ~he inth-
section and hit the brls over orl the right side of West .A.venue 
when the bus had proceeded into the intersection three feet, 
is that right? 
A. I've said that. 
Q. y OU say that. "Whatever the distance was; if the dis-
tance of that is 44 feet and the bus w·ns over on the right side 
ih tlie ditectioii it "\\1RS pfoceeding ~hd had. cdirl~ in three 
feet, from what you observed wotlltl you not say that the 
tractor trailer had come into the intersection br do you 
ltiiowY 
. A. I wouldn't know. 
Q. You· wouldn't say 1 
..A.. 1'rti, sir. . 
page 71 ~ Q. But it did come in there, didn't it Y 
_ . A. Yes, sif. . . 
Q. Atttl it ditl hit the btis whei1 it was tlH·ee feet in the 
itttersectiorl f 
A. te~, sir; tlirM feet past the irltersectiott 
Q: The line bf tlie ihte1~s~ctioii Y 
~- Yes, sir, the centei· of the iritetsectio~. °When it hit. 
Q. Tlie bentel·; it liit it at the iiitetsection Y 
..A.. Three feet beyond the intersection wli~:ii it hit. . 
Q. 'J1he bµs was three feet beyond the intersection; 
A. Yesi the ftbrtt of the btls. 
Q. Which side of the street was it on f 
..A.. The right side. . 
Q. ..A.nd how close to the ctfrB 1 
A. I don't know how close tb t.1:ie curb. Probably it was 
a foot from the center. 
Q. Lot of cars parked on the same side of the street that 
the bus was traveling on, was it not¥ 
A. Yes, sir. 
Q. And the bus, you don't know how wide the bus is 1 
A. No, sir. 
Q. But you think that the bus was over on the right side f 
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A. Yes, sir. 
page 72 ~ Q. See any other traffic there? 
A. Sir? 
Q. Did you see any other traffic there? 
A. Traffic? · 
Q. Traffic, the automobiles. 
A. No, I didn't. 
Q. Did you see a car come down ·west Avenue an~ turn 
down 24th Street meeting the tobacco truck? 
A. No, sir. 
Q. Didn't see that? 
A. No, sir. 
Q. No traffic passed you 1 
A. Not that I know of. 
Q. 1Vben did the bus accelerate its speed 1 Do you re-
member what point it did thaU 
A. I don't know. 
Q. Did you feel the jar when the truck, when the passenger 
bus went on the sidewalk? 
A. I certainly did. 
Q. Hit it a pretty good blow, didn't it? 
A. Yes, sir. 
Q. And any of you all injured, you or your family? 
A. It put some .bruises on my wife's leg not to amount to 
anything. Knocked the baby out on the floor and time it hit 
I grabbed the baby, you see, off the floor and when 
page 73 r I raised off he was sitting over in the sidewalk. 
I mean, yes over in the sidewalk. 
Q. That was when the bus went on the sidewalk, it jolted 
you out of your seat? 
A. No, sir, when it hit. 
Q. You didn't 'feel the jolt going up on the sidewalk? 
A. Sure, yes, sir. 
Q. You felt that all right? 
A. Yes, sir, felt both of them. 
Mr. Marshall: That's our case. 
Court: The plaintiff rests. 
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called as a witness by the defendants, being duly sworn, 
testified as follows : 
DIRECT EXAMINATION. 
By Mr. Jones: 
Q. Your name is Alexander McKay is it not f 
A. Johnny McKay. 
Q. "\Yhere do you liv,e, Mr. McKay? 
A. I live at Laurinburg now. 
Q. You live at Laurinburg, North Carolina? 
A.. North Carolina. 
Q. About how far is that from here Y 
A. 280 miles to be exact 
Q. In November of 1946, were you engaged in hauling 
tobacco from down in North Ca.i·olina to Newport News Y 
A. Yes, sir. 
page 74 r Q. Prior to that time, Mr. McKay, had you had 
occasion to be in N,ewport News? 
A. I was stationed over in Norfolk 'When I was in the 
Navy, '42 to '45. 
Q. You were in the Navy from '42 to '45 f · 
A. Yes, sir. 
Q. Did you come to N ewpo·rt News during that time f 
A. Yes, sir. I had a cousin working down in the shipyard 
that lived on 25th Street. 
Q. 25th in what block, if you remember! 
A.. It was in the block west of Huntington Avenue. 
Q. ·west of Huntington Avenue? 
A. That's right. 
Q. And had you made any trips here in your tobacco truck 
prior to the time that you were in this collision Y 
A. No, sir, this is the first trip on it. 
Q. When did you reach Newport News with that load Y 
A. About 11 :00 o'clock the night before. 
Q. When did you unload f 
A. I started unloading I think they started eight o'clock 
that morning. I was the first truck to unload. 
Q. You unloaded down on the waterfront somewhere T 
A. Yes, sir, down on Pier Seven. 
Q. Were there a number of trucks engaged in 
page 75 r the delivery at that time of tobacco along with 
you? 
A. There was four more trucks with me. 
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Q. Fout ±hote~ After unloaciirig; where did you park yortt 
truck1 
A. It was on River Road between. 23rd and 24th. 
Q. At what thrte or theteabouts did ydi.I start to return to 
Carolina? 
A. Approximately tel! mb:mtes after ten ~h~rl ~ left ~~ere 
the other boys ,vere and wallted drit to Ii:iy trtltik and started 
upQ. You were then behveen 23rd Street and 24th Street on 
the River Road Y 
A. Yes, sir. 
Q. And· where did yo~ proceed fro!ll tfoi~ poirlt Y · . , 
A. Went around mi up to 24th; turned ai·otlnd Ori 24th, 
,yas coming over to Virginia A ven@ Hi go dtlt and across the 
Jh.ine~ ~i~er :gd~ge. . ; Q. What speetls has ytitir truck 1 
A. You mean-
Q. Hb\t is it geared f Ohe; t"1ti; three, four Y 
A. Five speed trahs~ssioti; . 
Q. Aitet· turfiihg irtto ~4th to cohte lip the hill there, what 
gear was your car in and what ,speed were you nilikirtg! 
A. I was in third gf!ar arid 1 ;tl say I done atoilhd 15 miles 
an hour, approximately. 
page 713 ~ Q. ·when did ybli fltst see, ii you did see, the 
pas~eilter litls t · . . 
A. I saw the bus when I was about hk1£ why beHveerl River 
Road and V{ est A vetttle. 
Q. vVli~fe w~~ it dt that time Y . 
A. He was, I say, approxiniat~iy t*o thirds the way do,vn 
between 24th and 23rd on West Avenue. 
Q~ And ybu ctHitirlrl~tl bu and the bus ctHitintietl on Y 
A. Yes, sit. . 
Q. From where you were ahd where the bus w:is, could 
yotl det'3rmirie whether you wbtild htivb td. crbss Hs right of 
way or it would cftis~ ydi.ir right tJ£ wayt 
. A. I couldn't determine that, t llitfah whb woulti get th~re 
first 
Q .. YV: eu,. ~s :votj ~i>i>r&ached the intersectiorl, wete you 
observirlg the ti·affic ! 
A. Yes, sir, there was~i gdt up the~e i iookt:!d to the left 
and tliis car was coming down. lie made a left, made a right 
turn dft Vv est A v~ntlt3 intti 24th Stfoet. 
Q. How close were you to the intersection at that time Y 
A. I was right i.ip d,t the inh~1~sectioh. 
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Q, You were at th.e inteITsection 1 
A. Yes, sir, before entering the h1ters~otion.. 
Q. Did this car tlieµ, you wer~ Wllitin.g to see 
page 77 ~ wlwt}1'3r he wns going· to cross yo-µ Qf tur~ &ncl he 
turned by you and yoq went into tlie 4ltersection f 
A. Y ~s, ~i:r. 
Q. "\¥hen you went info t4e int~rs~ction, w~~ the bus jn the 
int~rseptjon Qf close to it¥ 
1\.. H~ w~~ llQt in thf:l i11t(3r,section. 
Q. Ee w~s n9t in the i:µt£3:r§ecti9n? ! 
A. No, sjr. 
Q. ..t\.D:d how far had you. proceeded in th~ in.t~rse~tion be-
f or~ t~~ lms c11m~ in c~llisio:q with you 1 
1\.. v'T ~11, l wqµlq ~ay jt1st q ljttle over lmlf w~y of the 
inters~ction~ 
Q. Did you h~~r. any horns sormcled? 
A. No, sir. 
Q. Any b:r-~k~s g..pplied? 
J\.. N<?, ~ir. 
Q. Yon were interviewed by l\Ir. ~hom~~ th~reY 
1\.. res, sir. 
Q. Was Garner present at th~ tin1e Mr, Th~nn~a ta.llrnd 
with you gentlemen 1 
A, Y '3!32 sir. Q. Where did the talk take place f 
A. Inside the bus. 
Q. lnsid~ the lm~? 
A. Yes, sir. 
page, 78 ~ Q~ The passenge:r-s hild. gone, h.&d they¥ 
1\..1 Yes, sir. Q. And :Mr. Thomas arriveq on the ~cene? 
A. Yes, !:iir· Q . .A}tf:ll;! t~lking with him, cli~ ypu go ove:r the ground with 
him or talk with him first in the bus f 
l\.. vV ~ g~ye him Pllf nan1~~ &ml everything first and then 
we wf:}nt oµt ~µd Jook.~d it over~ 
Q. 1Y4il~ yoµ· w~re ta)~i:µg h1 tl1e bus, dicl you. tell Mr, 
Thomas substantially what you have said here todayY , 
A. The best of n1y l{nowkdg~ l did. 
Q. Best of your knowledge. ·what part of your tobacco 
truck was in contact with the bus I 
.A. Ue hit tpe rig4t front f~nder ~ml the hub of his left. 
front wheel hit the end of the chassis, bent the chassis over 
like that (indicating), mashed the radiator and grill up. 
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Q. Now, you say that was your right. There was no 
damage done to your left? . · · 
A. No, sir, didn't, except the cross member on the front 
of the chassis.· It bent the chassis 011 the left side by hitting 
the right one, pushing· it:·over (indicating). 
Q. If I understand you correctly, you were coming in this 
dfrection ana this car here_:._.wnv would it· have, been that 
only the right part of your car was. injured rather than com-
ing in-did you come ·into the side of his car or 
page 79 ~ was this somewhat tlie ·way tha"t t'he contact was 
. made on your right front (indicating) V· • " . • 
A. Yes, sir, just I ·saw him jusf b'efof'e· we ·hit artd~I cut ·it 
to the·left ,aud slapped on brakes (indicating). That's wh,y 
I didn't get the left -wheel because I cut it· just enough to 
keep from getting to the left wheel, I mean to hit square. 
Q. You had deflected your car to yo11r left? · 
· A . .Yes (indicating with hands). 
Q. vVhat is the total length of your equipment? 
A. Trailer was 30 feet long and -the· tractor I'd say is 
approximately· 16 ·feet. ·, · 
Q. The trailer was the open trailers on · which tobacco is 
piled ·and ·bro11ght in here r 
A. Yes, sir. 
Q. Had you changed your gea1' as you came into ·west 
Avenue? · · · · · 
A. No,~ sin.·. 
Q . .A:nd after the collision;· what was the pp_sition .of ;your 
vehicle? 
A. It· was setting cornered ways like this (indicating) 
across the intersection ·and· the ·trailer was still straight. · 
Q. The trailer was straight Y 
A. But the tractor was knocked around (indicating). 
Q. After you applied your brakes,· did you proceed for any 
distance? · 
page 80 ~ · A.· I don't think I move over hvo feet this way 
' .· ·· c (indicating) and maybe it k~nocked it--over four or 
five feet this way w·hen it come around this way (indicating). 
. ~ . . . . 
. . { 
,·,, · CROSS-EXAMINATION. 
By Mr. Blalock: 
Q. Mr. McKay, what'ltlnd of tractor 'wa:s this that you were 
driving that day? · 
A .. DRT MACK. 
. .· .' . 1 
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A. That's right. _ _. _ ... ,1 Q. And the trailer was empty at the· time! 
tA.. That's· right. 
Q. And as I understood you, you were parked on River 
Road between 23rd and 24th Street?" · " 
A. That's right. 
Q. And then you,-turned right into 24th Street and pro.I, 
ceeded towards vVest A venue 1 -
A. That's right. 
Q. And you say you first saw the hl1S when you· were 
approximately half ,vay up the block? · 
A. That's right. 
Q. And at that time, how far was the bus from the inter-
section? ' 
A. I wouldn't say as to in distance but I'd say approxi-
mately a third of the way· from ·23rd to 24th.· . . . . 
: Q. He was approximately two thirds of the way 
page 81 r' down the block fr'om 23rd Street, from -24th Street 
to 23rd Street? · 
A. That's right. 
· Q. N o"\\1, "you never · looked to your right. again:, :did' sou~ 
Mr. McKay? · You neve·r saw the bus again, is that correcU 
A. Not until ju&t before the impact. 
Q. And the reason you never looked ·to your ·right ·again 
you say because of the traffic, because of··a car which turned 
left, turned right info 24th Street which attracted your at-
tention f . · 
A. I was watching him. That's right. 
· Q. You heard the 1stipulation· of counsel-here that the dis-
tance between vV est A venue and River Road is 521 feet. So 
I understand your testimony~ you think you were approxi-
mately half that distance down from West Avenue when you 
first saw the bus? · 
A . .Yes. 
Q. And-· .· ,1 . , 1: 
Court: I didn't understand you, sir. 
A . .Yes, sir. 
Q. vVhich would be;. of course, approximately 210 feet Y 
Court: 260 wouldn't it? 
l 
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Q. 260 feet and the bus aproximately two thirds of the 
distance from 24th Street which would b~ a distance of 
approximately 154 feet, is th~t correct Y 
A. If that's the distance, I guess. 
page 82 ~ Q. After you saw the bus in that position in 
which you were at that time, approximately half 
way up the block, you never looked to the right, never saw 
the bus again until just before the moment of impact, is tltat 
correctf 
A. Yes. 
· REDIRECT EXAMINATION. 
By M11 •. J one·s: 
Q. Mr. McKay, when you stated that the position of yot1r 
truck proceeding up 24th Street, how far in approximation 
or distance would you say you were from West ·Avenue·¥ 
Mr. Marshall: lf the Court please, the witness ha~ alrettdY 
answered that question specifically as to half the block and 
specifically as to the distance in feet. · 
Cour-t: I think h~ got a right to examine hnn ~b9ut it. Go 
ahead. 
Q. How fa1t, irrespective of distances of blocks and what 
not, what is your. best judgment as to how far you were from 
West Avenue¥ · 
A. ,vhen I saw the bus f 
Q. ·when you saw the bus, yes. 
A. As I stated before, about half or maybe a little bit 111ore 
than half way between River :Road and~ 
Q. \V ould 100 f~et away or ~Q feet away, what would you 
say in the way of distance? 
A. I'd probably say 100 to 150 feet. I couldn ~t say right 
0~ . 
page 83 ~ Q. Seeing the bus where it was and you pro-
ceeding up 24th Street, what was your judgment 
as to where the bus would be and where you would be when 
you came to the intersection Y 
A. I assumed that I would be across West Avenue before 
he got th~re. . · 
Q. The distance you had to traverse you were of the 
opinion that you could cross West Avenue befor,e the bus got 
there! 
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A. That's right. 
Q. Irrespective of nieasureinents or distances, that was 
yotir judgment t 
A. That was :tny judgment. 
Q. You didn't increase yottt· speed, did yoti 1 
A. No, I ditlh 1t iucNmse iiiy speed. 
Q. Yott saw the bus; the speed it ,vas traveling. Did you 
see the bus hef ore it turned from 23rd into West or did you 
first see it on "\Vest Aveiihe? 
A. I ditln 't see it before it turi1ed. I first saw it on ,vest 
Avenue. 
RECROSS EXAMINATION. 
By Mr. Blalock : 
Q. "\Vould you judge, l\Ir. McKay, you were going approxi-
mately 15 miles an houri 
A. That's what.I ,y9uld say. 
Q. vV ortld yoh estihla te the speed of the bus .to 
page 84 ~ approximately the saine 1 
A. "\Vell, I guess I would. At that time, I wasn't 
thinking about to judge the speed or anything as to how fast 
he was going. . , . , 
Q. Nothing to indicate to you at that time that the bus 
,vas tr~veling fast; was there 1 
A. No. 
Mr. J oiies? That's the case, if your Honqr please. 
Mr. Blalock: If. your Ronor please, I'd like to make a 
111otiort. to strike. the evidence of the def endan~.. Assuming 
evei·ythhig the q.~fenc1ant said to be true i~ this . case; it's 
9ur position by .his testimony or, rather. by the t.estiniony of 
l\fr. Mcl~ay, he has stil,l shown himself to be guilty 9f negli-
gence. His tes.ti~ony, in answer to my questions at fi_rst-
Cot1rt: vVha_t do you ·want to strike it for 1· If this evi-
c1ence shows that he was guiltr 0£ negligence, what do you 
Wai1t to strike it for? 
lir. Bialock: .t want to. strike it in order that you might' 
direct tlie jriry that there ~s no evidence to consider he·re but 
the evidence of the plaintiff. 
Court; Does that cqnclude your motion? 
lH. Blalock: Yes, sir. 
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Attorneys for both parties proceed to argue the motion. 
Mr. Blalock: Of course, it's our position that 
page 85 ~ the defendant, by his testimony, has shown him-
self to be g·uilty of negligence as a matter of law 
and if your Honor granted the motion in this case we would 
ask for an instruction to that effect. 
Court : Well, if I granted the motion to strike, then I'd take 
that evidence away from the jury. They wouldn't be able to 
consider it. 
Mr. Blalock: I'll withdraw the motion then. 
Court: There's a stipulation that hasn't come in. 
Mr. Jones: vVe will refer to that in our argument. I think 
it ought to be read to the jury. 
The Court then, at 1 :00 p. m., recessed for lunch until 2 :30 
after which time the Court reconvened. 
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PLAINTIFF'S INSTRUCTION NO. 1. 
(Granted) 
The Court instructs the jury that at the time of the acci~ 
dent on November 12, 1946, (1) Frank L. Garner, the 
driver of the bus upon which Mrs. Patrick was a passenger, 
was the agent and employee of Citizens' Rapid :TTansit Com-
pany, and Johnny F. McKay, the driver of the trailer-tractor, 
was the agent and employee of ·wnbur Jones, individually, 
and trading as Jones Transfer; (2) that both Frank L. Gar-
ner and Johnny F. McKay then had the duties of (a) keep-
ing a proper lookout, (b) keeping their respective vehicles 
under proper control and ( c) driving on the right hand side 
of the streets upon which they w·ere traveling; (3) that in the 
perfomance of such duties Frank L. Garner had the dutv of 
exercising to .. Mrs. :('a trick the highest degree of practical 
care and caution in the operation of his bus, and Johnny F. 
McKay had the duty of exercising to Mrs. Patrick such care 
as an ordinary, prudent person ·would exercise under similar 
circumstances in the operation of his trailer-tractor. 
And the Court further instructs the jury that if you be-
lieve from the evidence at the time of the said accident both 
Garner and McKay failed to exercise in the respective de-
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grees required of them any one or more of their aforesaid 
duties, then they were both guilty of negligence; and if you 
further believe from the evidence that said acci-
page 87 ~ dent was the direct and proximate result of the 
joint and concurrent negligence of the said two 
operators, then you shall find your verdict in favor of the 
plaintiff in the amount sued for.'' 
PLAINTIFF'S INSTRUCTION NO. 2. 
(Granted) 
'' The Court instructs the jury that it was the duty of 
Johnny McKay in driving the tractor-trailer, before attempt-
ing to drive his truck into the inte·rsection of 24th Street and 
"\Vest A venue, to have kept a reasonable lookout both to his 
right and left for approaching traffic; that this was a con-
tinuing duty up to the very time that he entered Vv est Ave-
nue, and if the jury believe from the evidence that McKay 
failed to keep such reasonable lookout and his failure on his 
part was a cause which proximately contributed to the acci-
dent and resulted together with the concurrent negligence of 
the operator of the plaintiff's bus, in the injuries to Mrs. 
Patrick, then you are instructed to find your verdict for the 
plaintiff in the amount of five thousand ($5,000.00) dollars." 
PLAINTIFF'S INSTRUCTION NO. 3. 
(Granted) 
"The Court instructs the jury that the negligence of the 
operator of the plaintiff's bus does not prevent a recovery 
by the plaintiff in this case; and if you believe from the evi-
dence that the accident in question resulted from the con-
current negligence of the operator of the bus and the opera-
tor of the tractor-trailer truck, then you shall find your 
verdict for the plaintiff in the amount of five 
page 88 ~ thousand ($5,000.00) dollars.'' 
PLAINTIFF'S INSTRUCTION NO. 4. 
(Granted) 
'' The Court instructs the jury that even though Johnny 
McKay, driver of the trailer-tractor, may have had the right 
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of ,vay dver the cirivei· of the bus approachitlg the same 
intersection,. nevertheless, Johiiny McKay sti11 had the duty 
to exe_rcise dtie care, to. pro~eed with ot·diIHlry circumspection 
in order ttJ avoid sttildng the tither vehicle. And if you be-
lieve from the evidence that under such facts Johnny McKay 
failed to exercise this duty on his part, then he was guilty 
of negligence. . . . . 
'' And if. you further believe ~rom the evidence that the 
accident :was. th~ proximate result of such neligence on the 
part of McKay,_ along with the concur.rent negligence of the 
operator ol th~ bus, ~hen you ~hall fihd yotir verdict in favor 
of the plaitttiff for the ai1lount sued for.'' 
PLAINTIFF'S INSTRUCTION NO. 5. 
(Granted) 
'' The Court instructs the juty that the amount . of $10,000.00 
pai<l to Mts. Edtia Patri~k by Citi~erts Rapid Transit Com-
pany on February 5, 1948, for which it rwas subsequently 
reimbursed by Gldbe Indemnitj Company and Peerless 
Casualty Company; was paid in good faith pursuant faJ com-
promise settl~ineht for her legal action against Citizens 
Rapid Transit Company, et als, then pending in Court, for 
damages for personal ~juries suffered by her, 
page 89 ~ While a passenger 9rt a bus df said company, as 
the direct and proxithate result of the accident on 
November 12, 1946, and that said compromise was reason-
able, marle honestly artd in good faith.'' 
DEFENDANTS' iNSTlttJCT!ON "A'' (Granted) 
t, The Con.rt insb.1.lcts t.he jur1 that though you may find 
from the weight of the evidence that the bus had the right of 
way at the intersection of 24th Street and vVest Avenue, 
nevertheles the driver of the bus had the ducy of exercising 
due care when app:rdaching and ehtetitig the intersection and 
he is bound to stop or reduce speed or turn aside in order to 
avoid a collision, if in the exercise of ordinary care he can 
do so with safety." 
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DEFENDANTS' INSTRUCTION "B" 
(Granted) 
'' The Court instructs the jury that in this case the burden 
rests upon Citizens Rapid Transit Company, who sues for 
the benefit of the Globe Indemnity Company and the Peerless 
Casualty Company, the plaintiff in this case, to prove by pre-
ponderence of the evidence that the driver of the truck failed 
to exercise ordinary care in the operation of his truck and as 
a result of his lack of such care the collision occurred.'' 
DEFENDANTS' INSTRUCTION· ''C" 
(Granted) 
'' The Court instructs the jury that if they find from the 
evidence that the truck entered the intersection before the 
bus that it had the right to continue on through the inter-
section, if proceeding in a lawful manner, and it 
page 90 ~ was not negligence to do so, if in the ex;ercise of 
ordinary care the driver of the truck, believe, as 
he had a right to do, that the bus would not be driven into 
the intersection after the entrance therein by the truck.'' 
Mr. Marshall: We object to that instruction on several 
grounds. 
Court: ·what are your grounds f 
Mr .. Marshall: One, it states that if the truck entered the 
intersection before the bus, it had the right to continue on 
through the intersection. It is our position that that right 
does not exist all together and unrestrained by reason of the 
truck going into the intersection first but is restricted by 
what the driver of the truck saw or should have seen as he 
entered into the intersection. That's objection number one. 
Then, the instruction says, '' if in the exercise of ordinary 
care the driver of the truck believed.'' We object to the 
usage of the word "believed" because whatever he may have 
believed does not create a right. The criterion is what the 
jury believes a reasonable man would do under similar cir-
cumstances and three, we object to the words "as he had a 
right to do'' on the grounds that its left to the jury to decide 
what he had a right to do under the circumstances as they 
believe then existed. 
Court: I think the instruction is all right. Granted and 
note your exception, for the reasons stated. 
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DEFENDANTS' INSTRUCTION "D" 
(Granted) 
"The Court instructs the jury that only if both drivers, 
driving at a lawful rate of speed, will reach the line of the 
intersection street at the sa'me time, or substantially the same 
time, the driver on the right has the right of way, and the 
driver on the left must yield him that right." 
DEFENDANTS' INSTRUCTION ''E'' 
(Granted) 
'' The Court instructs the jury that in this case the ques-
tion to be decided is not the negligence of the driver of the 
bus of the Citizens Rapid Transit Company, but whether the 
driver of the truck exercised the care of an ordinary prudent 
person entering the area of intersecting streets. 
"The Court instructs the jury that a driver, driving at a 
lawful rate of speed, who first reaches the intersection has 
the right of way over the other driver irrespective of the 
side from which the other driver is approaching· the intersec-
tion, and if from the evidence you find that the driver of the 
truck entered the intersection, driving at a lawful rate of 
speed, exercising ordinary care, and the bus came into col-
lision with the truck, your verdict should be for the defen-
dants. 
'' The Court further instructs the jury that the burden 
rests upon the plaintiff to prove by a preponderance of the 
testimony that McKay, the driver of the truck, failed to exer-
cise that degree of care as would an ordinary prudent per-
son have exercised under the circumstance of the case.'' 
page 92 }- DEFENDANTS' INSTRUCTIO~ "F'" 
(Granted) 
'' The Court instructs the jury that in determining whether 
or not Johnny McKay was guilty of negligence which con-
tributed to the accident in this case, you may take into con-
sideration all of the physical facts and surroundings, includ-
ing the force of the impact, the distance the bus traveled 
after the impact and the distance the truck traveled after 
the impact.'' 
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The jury was recalled and the Court addressed the jury 
as follows: 
Court: Gentleinen, before proceeding with the instructions, 
there's one stipulation that counsel has made that was not 
read to you gentlemen. That is in the paper Mr. Jones will 
read to you now. 
Mr. Jones: "Counsel to the parties to this action hereby 
stipulate and agree as follows: Although the Citizens Rapid 
Transit Company paid to Mrs. Edna Patrick the compromise 
settlement of $10,000.00 agreed upon with the approval of 
its insurance carrier, Citizens Rapid Transit Company sub-
sequently was reimbursed for said sums by its insurance 
carriers, Peerless Casualty Company and Globe Indemnity 
Company in equal proportions prior to the institution of this 
suit and said insurance carriers, thereupon under their in-
surance contract as between the insurers and Transit Com-
pany, became subrogated to any of or all rights 
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Company or any other person legally responsible 
for the loss ,vhich was paid pursuant to the insurance policy 
between the parties with full power of substitution and re-
lease and with authority to bring any actions thereon in the 
name of the insured or otherwise the enforcement of rights. 
Defendants do not admit that the plaintiff under the facts 
herein stipulated may maintain this action. The facts above 
are to be treated and accepted as being true and correct and 
having been fully proven in the trial of the case by competent 
evidence." The Court has told you that this stipulation, 
along with others read, are part of the evidence in the case 
for you gentlemen to consider. 
The Court then read the instructions to the jury. 
The case was argued by counsel for the respective parties. 
The jury retired to consider its verdict, and returned with 
the following: 
''vVe, the Jury, find for the plaintiff in the amount of 
$5,000.00. 
(s) L. L. ALEXANDER, Junior 
Foreman.'' 
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Mr. Jones: If your Honor please, I see no grounds on 
which we may, at this moment, suggest a motion to set aside 
but I would like two or three days in which to colllJillunicate 
with parties interested and see what they desire 
page 94 ~ to do. Consider the motion made, to be withdrawn 
if we don't care to pursue it. 
Court: Do you want to state the grounds f 
Mr. Jones: Not at this moment. 
Court: The record will show you made a motion to set 
aside the verdict and asked leave to assign the 
page 95 ~ _grounds at a later date and that pe1mission was 
granted. • 
Virginia: 
In the Circuit Court of the City of Newport News. 
Citizens Rapid Transit Company. a Virginia Corporation. 
v. 
Johnny F. McKay, Alexander l\foGill & "Wilbur Jones, indi-
vidually and trading as Jones Transfer. 
NOTICE OF APPEAL 
To: Mr. John Marshall, Attorney for Citizens Rapid 
Transit Company, 127 26th Street, Newport News, Virginia. 
Please take notice that on the 31st day of May, 1949, the 
undersigned will present to the Hon. Frank A. Kearney, 
Judge of the Circuit Court of the City of Newport N e'Ws, 
Virginia. at his office in the Court Building, Newport N·ews, 
Virginia, at 12 :00 o'clock a.m., a stenographic report of the 
testimony and other proceedings of the trial of the above 
entitled cause for certification by said Judge, and ·will, on 
the same date, make application to the Clerk of said Court 
for a transcript of the ·record in said case, for the purpose of 
presenting the same to the Supreme Court of Appeals of 
Virginia with a petition for a writ of error to the final judg-
ment of the Trial Court in said case. 
JOHNNY F. MCKAY, et al 
By Counsel 
Service accepted this 16th day of May, 1949. 
JOHN MARSHALL 
Attorney for the Plaintiff 
J. F. :McKay, et al., v. Citizens Rapid Transit Co. 77 
page 96 ~ JUDGE'S CERTIFICAITE 
I, Frank A. Kearney, Judge of the Circuit Court of the 
City of Newport News, Virginia, who presided over · the 
foregoing trial in the case of Citizens Rapid Transit Com-
pany v. Johnny F. McKay, et al, tried in said court at New-
port Ne,vs, Virginia, on the 14th day of January, 1949, do 
certify that the foregoing is a true and correct copy and re-
port of all the pleadings, the evidence, together with the 
motions, objections and exceptions on the part of the re-
spective parties, and the action of the Court in respect there-
to, and all other incidents prior to, and upon the trial on Jan-
uary 14, 1949, the final order of April 7th, 1949, as therein 
set forth, and in this case the same are ordered to be made 
a part of the record. . 
I do further certify that the attomey for the Plaintiff had 
reasonable notice, in writing, given by counsel for the de.1 
fendants, of the time and place when the foregoing report of 
the plea9ings, the testimony, together with the motions, ob-
jections and exceptions on the part of the respective parties 
as therein set forth, and other incidents of the trial would 
be tendered and presented to the undersigned for signature 
and authentication, and that the said report was presented 
to me on the 31 day of May, 1949, within less than sixty 
days after the entry of final judgment in the said cause. 
Given under my hand this 31st day of May, 1949. 
FR ... L\.NK A. KEARNEY 
Judge of the Circuit Court of the City 
of Newport News, Virginia. 
I, F. B. Barham, Clerk of the Circuit Court of the City of 
Newport News, Virginia, do hereby certify that the fore going 
is a true and correct transcript of the record in the case by 
way of Notice of Motion for Judgment heretofore pending 
in said Court between Citizens Rapid Transit Company, 
plaintiff, and Johnny l\IcKay, Alexander :McGill and Wilbur 
Jones, individually and trading as Jones Trans-
page 97 ~ fer, defendants, as the same now appears from the 
original papers and records on file in my office, 
duly authenticated by the Judge of said Court, w·as lodged 
and filed with me as Clerk of the said Court, on the 1st day 
of June, 1949. I further certify that the notice required by 
law to be given by the appellant to appellee upon application 
made to me for a transcript of the record, has been duly 
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given, is filed among the original papers in this office and 
is copied in this record. I further certify that a suspending 
bond in the penalty of Five Hundred Dollars ($500.00), with 
approved signature and conditioned according to law, was 
entered into as required by order of this Court. 
Given under my hand this 9th day of June, 1949. 
F. B. BARHAM 
Clerk of the Circuit Court of 
Newport News, Virginia. 
A Copy-Teste: 
M. B. vV ATTS, C. C. 
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